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The mission of the Texas Indigent Defense 
Commission is to provide financial and 
technical support to counties to develop and 
maintain quality, cost-effective indigent 
defense systems that meet the needs of local 
communities and the requirements of the 
Constitution and state law. 
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The Texas Fair Defense Project (TFDP) is a nonprofit 
organization that works to improve the fairness of 
Texas’s criminal courts and ensure that all Texans 
have access to justice. TFDP focuses on improving 
the public defense system and challenging policies 
that create modern-day debtors’ prisons filled with 
poor people who cannot afford to pay commercial 
bond fees and post-conviction fines and costs. 
 

http://www.texasfairdefenseproject.org/ 
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BY THE NUMBERS 

Over 50 percent of those 
coming through the criminal 

justice system in Texas are too 
poor to hire counsel 
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New Criminal Cases 2013 
Filed Appointed 

Felonies 272,990 192,045 
Misdemeanors 549,030 228,357 
Total 822,020 420,402 
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2711 TRIAL COURTS 
457  District 
510 County 

1744 JP/Municipal 
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Gideon vs. Wainwright  1963 

In our adversarial system of criminal justice…. 
 

With government “quite properly” spending “vast sums of money to 
establish machinery to try defendants accused of crime”.....you need  

 
…..  “procedural and substantive safeguard designed to assure fair 
trials before impartial tribunals in which defendants stands equal 

before the law” 
 

“This noble ideal cannot be realized if the poor man charged with 
crime has to face his accusers without a lawyer to assist him.” 
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Long Road to Make Indigent Defense Meaningful 

1963 
Gideon vs. Wainwright  

2001 

Texas Fair Defense Act 
(FDA) 

2014 

13 Years of 
Implementation 

Struggle to translate at state level the “right to counsel” into a meaningful indigent 
defense system 
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Fair Defense Act of 2001 Adopted to Address Major Grievances 
with Texas Indigent Defense   

No uniformity in local indigent defense 
appointment practices 

Texas Indigent Defense 
Commission  

(formerly Texas Task 
Force on Indigent 

Defense) 

Judges’ discretion to select counsel and 
pay fees fueled appearance of cronyism 

No state funding or oversight 

Lack of standards regarding qualifications 

No reporting on budget/performance 
Set infrastructure to 

address grievances and 
implement FDA in 2001 
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Fair Defense Act Put Structure in Place for Improving 
Indigent Defense in Texas 

Process Standards 

Timing of Appointment 

Method of Appointment 

Qualifications  

State Funding 

Formula Grants 

Oversight  

Mandatory Reporting  

Improve Quality of Representation  

Meets Constitutional Standards 

Improves “Justice Outcomes”  

Heightens “prima facie” legitimacy  

Discretionary Grants 
Improvements 

Fiscal & Program 
Monitoring 
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Pre-Trial 
Services 

used before 
magistration? 

Pre-Trial 
assists w/& 

verifies 
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magistration 

Is counsel  
requested? magistration 

Is counsel 
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Magistrate 
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verifies financial 
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Arrest 
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Private 
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Screening & Verification Overview 
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24 hours

3 working days
Pop. < 250,000

Request for 
counsel received 

by appointing 
authority

Appointed 
counsel contacts 

client

Appointing 
authority 

determines 
indigence and 

notifies counsel

• Magistration 
–   bond set

• Request for 
counsel

Arrest

48 hours 1 working day1 working day
Pop. > 250,000

 
Timelines for Appointment of Counsel 
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Arrest Magistration 
(Request for 

Counsel  
Taken) 

Request for 
Counsel  

Received by 
Appointing 
Authority 

Appointing 
Authority  

Determines 
Indigence and 

Notifies 
Counsel 

Appointed 
Counsel 
Contacts 
Clients at 

Jail 

48 hours 1 or 3 workdays 24 hours 1 workday 

Issue 1: 
No date/time 

of arrest 
recorded, so 

time to magistration 
not determinable 

Issue 2: 
No assistance w/ affidavit 

or jailer 
assists w/ affidavit 

Issue 3: 
No timely transfer 

of request  

Issue 4: 
Denials of indigence 

are often not 
documented, so  

timely determination 
may not be  

determinable 

Issue 5: 
Pre-case 

filing events not 
centrally tracked, 

so timely processing 
not determinable 

Issue 6: 
Percentage of cases 

assigned to same 
counsel 

 
Front-end Processing Issues 
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2014 Texas Defense Delivery Systems  

MODEL 
STATEWIDE 
NUMBERS 

Public 
Defenders 

20 programs 

Managed 
Assigned 
Counsel 

3 programs 

MODEL 
STATEWIDE 
NUMBERS 

Contract 
Defenders 

14 District Courts 
10 County Courts 
10 Juvenile Board 

Ad-Hoc 
Assigned 
Counsel 

210 District Courts 
220 County Courts 
216 Juvenile Board 
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Using Data to Inform Decision Making 

County Data Sheets 
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INSERT  / screen shot  

TIDC indigent Defense Data for 
Texas –with county data circled 
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Travis County At a Glance: 
• New Cases Added 

• Appointment Rates 

• Costs 

• Grants 
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Texas Indigent Defense Spending 

• 48th in per-capita spending 
 
• Counties pay over 85% 
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Spending and State Reimbursements 

  Total County Spending (millions) 
State Reimbursements 

(millions) Percent Reimbursement 
2001 $91.4 $0.0 0.0% 

2002 $114.0 $7.3 6.4% 

2003 $129.3 $11.6 9.0% 

2004 $138.3 $11.8 8.5% 

2005 $140.3 $14.3 10.2% 

2006 $149.0 $14.3 9.6% 

2007 $161.1 $17.5 10.9% 

2008 $174.2 $21.5 12.3% 

2009 $186.9 $28.4 15.2% 

2010 $195.1 $28.0 14.4% 

2011 $198.4 $33.6 16.9% 

2012 $207.5 $28.3 13.6% 

2013 $217.1 $27.4 12.6% 





Why should a defense lawyer care 
about client’s pretrial custody status? 
 

• Build relationship with client 
• Protect presumption of innocence 
• Help prepare defense 
• Address the problem 
• Remove pretrial detention as factor in client 

decisionmaking 
 



BOND STATUS  
DETERMINES  

CASE OUTCOME 



Harris Co Public Defender Office 
by Bond Status 

 
NO BOND BOND 

DISMISS 15% 27% 

DADJ 19% 31% 



Harris Co Appointed Counsel  
by Bond Status 

 
NO BOND BOND 

DISMISS 6% 16% 

DADJ 18% 53% 



Harris Co Retained Counsel  
by Bond Status 

 
NO BOND BOND 

DISMISS 11% 20% 

DADJ 15% 40% 



Wichita County 
Individuals released on bond were: 
• 30% more likely to have all charges 

against them dismissed than defendants 
who were detained prior to trial 

• Three times more likely to receive deferred 
adjudication 

• Served 54% fewer days in jail if convicted 
 



Laura and John Arnold Foundation Study 

Individuals detained for the entire pretrial 
period: 

 

• 4x more likely to be sentenced to jail than 
defendants who obtained pretrial release 
 

• 3x more likely to be sentenced to prison 



 
In practice: no defense lawyers 
at bail hearings 
 
 



In law: 
• Right to counsel “attaches” at bail hearing 

(Rothgery v. Gillespie County, U.S. Supreme 
Court) 

• “The magistrate shall allow the person 
arrested reasonable time and opportunity to 
consult with counsel and shall . . .admit the 
person arrested to bail if allowed by law.” 
(CCP art. 15.17(a)) 



National Movement to Increase  
Access to Counsel at Initial Bail Hearings 
 

• In 1998: 19 states with no lawyers at bail 
hearings 
 

• Now: Only 9 states with no lawyers at bail 
hearings 
– Texas is an outlier 





What would a lawyer do at bail 
hearing? 

 

• Help develop and present information on all 
bail factors and facilitate individualized bail 
determination required by law 
 

• Prevent client from making incriminating 
statements to court in course of arguing for 
lower bail 



Would having a defense lawyer at 
bail hearings really matter? 

 

Baltimore study—Defendants with lawyers: 
 

• More than 2X more likely to be released on own 
recognizance 
 

• If money bail set, on average $500 less than bail 
amounts in similar cases in which arrestee was not 
represented at bail hearing 

 



Additional Resources 
 

• Depenalizing Poverty: A Proposal for Improving 
Harris County Bail Policies 
– http://www.texasfairdefenseproject.org/type/reports/ 

 

• Proposal for Counsel at Tex. Code Crim. Proc. 
Art. 15.17 Proceedings 
– Voice for the Defense, Jan/Feb 2014 
– http://www.voiceforthedefenseonline.com/edition/features/1848 
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 The right to counsel is required by the  

U.S. Constitution and Texas law.  

 

It is NOT discretionary. 
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