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Timothy Cole Advisory Panel on Wrongful Convictions:

Research Details

Introduction

The Timothy Cole Advisory Panel on Wrongful Convictions was created by HB 498
during the 81% Legislature in 2009. Named after Timothy Cole, the first Texan to be
posthumously exonerated of a crime through DNA testing, the Panel was directed to advise the
Task Force on Indigent Defense in the preparation of a study regarding the causes of wrongful
convictions; procedures and programs that may be implemented to prevent future wrongful
convictions; the effects on wrongful convictions of state law regarding eyewitness identification
procedures, the recording of custodial interrogations, post-conviction DNA testing, and writs of
habeas corpus based on relevant scientific evidence; and whether the creation of an innocence
commission to investigate wrongful convictions would be appropriate.*

The Panel held its first organizational meeting on October 13, 2009, to set an agenda for
the following year and divide into workgroups based on each content area directed by statute. In
addition, the Panel expressed interest in discovery procedures and informant evidence, and
workgroups were created for these areas. Workgroup meetings were held December 7 and 8,
2009, followed by a trip to Tarrant County by the full Panel to observe the county’s electronic
discovery system. Workgroup and full Panel meetings were held April 21 and 22, 2010,
followed by the full Panel meeting on August 12, 2010. Numerous workgroup conference calls
and meetings were held to draft the report and the final recommendations.

The Panel’s report and the meetings that led to it were not meant to pin wrongful

convictions on “bad apples,” but rather to look for places in our system of criminal justice where

! Tex. H.B. 498, 81st Leg., R.S. (2009).
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errors occur.> While the Panel was not created to do in-depth analysis of errors in individual
cases (e.g., the important work pursued by the Harris County District Attorney Pat Lykos® and
the Dallas County Convictions Integrity Unit created by District Attorney Craig Watkins®), the
Panel attempted to make recommendations that will impact multiple points of weakness in the
system as a whole: investigations (eyewitness identification procedures and recording custodial
interrogations), pre-trial and trial procedures (automatic discovery that permits electronic access
to or photocopies of materials), and post-conviction procedures (DNA testing, writs of habeas
corpus based on changing science, and creating a process for continued review of wrongful
convictions). In this way, the Panel viewed its task as one of defining “organizational

accidents,”®

or perhaps more appropriately “systemic accidents,” rather than one of placing
blame on individual actors.

The Panel believes that this approach lends itself to the kind of justice Tim Cole’s family
spoke of when they stated that “There is no ‘perfect system.””® Instead, the Cole-Session family
said that the collaborative approach taken by the Panel indicated that “Texas is on the path
toward the Zenith of Criminal Justice Reform. The Tim Cole Advisory Panel has brought

together a collaborative consensus from all three Branches of our State Government.” Tim’s

mother, Ruby Session, and brother, Cory Session, continued, “For our family’s great loss there

Z See James M. Doyle, Learning from Error in American Criminal Justice, 100 J. CRIM. L. & CRIMINOLOGY 109
(2010).

® See, e.g., OFFICE OF DISTRICT ATTORNEY PATRICIA R. LYKOS, RACHELL REPORT (2009), http://www.patlykos.com/
linked_docs/rachell_report.pdf.

* Conviction Integrity — Dallas County DA’s Office, http://www.dallasda.com/conviction-integrity.html (last visited
Aug. 5, 2010).

® James, supra note 2.

® Email from Cory Session, to Jim Bethke, Director, Texas Task Force on Indigent Defense (Aug. 5, 2010) (on file
with Texas Task Force on Indigent Defense).
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are now great gains in the Justice System. We are pleased that the State of Texas is now in

pursuit of Equal Justice Under Law for all.”’

The Panel submits to the Task Force the following materials: 1) a summary of the Panel’s
recommendations, 2) the Panel’s report, and 3) a comprehensive report of the Panel’s research.
In addition to the areas required by the statute, the Panel addressed discovery policies in its
deliberations and recommendations, and Prof. Sandra Guerra Thompson submitted a report on
informant evidence for inclusion in the Panel’s materials. To the extent possible, the report
represents the consensus of the Panel. Although there are additional opportunities for reform in
any system, the majority of the Panel believes that these recommendations represent an
important step forward for the State of Texas in the effort to prevent wrongful convictions.

The Panel takes seriously its duty to learn from the mistakes, revealed through post-
conviction DNA testing, that sent innocent Texans to prison for crimes committed by others.

The first 39 of cases were documented in a report by The Justice Project and included in the table
below. Since publication of that report, one additional man, Jerry Lee Evans, has been
exonerated, and three others have been released on new DNA evidence and await full

exoneration from the state.

"1d.
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The Justice Project: The Texas DNA Exonerated®
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Alejandro | Gilbert 1990 | 1994 | Walde mpe v v 4
Blair Mchael Nawee | 1994 [ 2008 |  Colin rape, murder v | vV | Vv 14
Butler AR 1083 | 2000 |  Smith rape, kidnapping | v 17
Byrd Kevin 1985 | 1997 |  Haris rape v v 12
Chatman | Charles 1981|2007 |  Dallas mpe v v 27
Cole* Timothy Brian | 1986 | 2008 |  Lubbock @pe v v v 13
Criner Roy 1990 | 2000 | Monigomery | rape, murder v’ 10
Danziger | Richard 1990 | 2001 | Travis rape, murder v v v 12
Fountain | Wiey 1986 | 2003  Dallas rape v 16
Fuller Larry 1981 | 2008 |  Dalls fpe v v 20
Giles James Qurtis | 1983 | 2007 | Dallas fape v v 10
Good Donald 1984 | 2004 |  Dallas rape v v v 10
Gossett Andirew 2000 | 2007 |  Dalas rpe v 7
Henton Eugene 1984 | 2006 |  Dallas rape v v 2
Karage Entre Nax 1997 | 2004 Dallas mumer 7
Lavernia | Carlos 1985 [ 2000|  Travis rape v 16
Lindsey  |Johnnie Earl | 1983 | 2008 |  Dallas rpe v 2
McGowan | Thomas 1985 [ 2008 |  Dallas rape, burglary v’ 23
Miller BilyWayne | 1984 | 2006 |  Dallas @pe v 22
Moon Brandon 1988 | 2005 |  ElPaso rape v v v 17
Mumphrey | Arthur 1986 | 2006 | Montgomery rape v 18
Ochoa Christopher 1983 | 2001 Travk murder v 12
Phillips Steven Charles | 1983 | 2007 |  Dallas rape, burglary v v v’ 26
Pope DavidShawn | 1986 | 2001 |  Dalls rape v v 15
Rachell Ricardo 2003 | 2008 |  Hanis child sex assault | v 6
Robinson | Anthory 1987 | 2000 |  Haris rape v 10
Rodriguez | George 1087 | 2004 |  Haris rape,kidnapping | v | v | V v 17
Salazar Ben 1992 | 1997 Travis ape v v 5
Smith Bily James | 1987 | 2006 |  Dallas rape v 19
Sutton Josiah 1999 [ 2004 |  Haris rape v v 4
Taylor Ronald 1996 | 2007 |  Haris rape v v 14
Thomas Viclor Larue | 1986 | 2002 Eliis rape v 15
Turner Keith E. 1983 [ 2006 [  Dalbs rpe v 4
Waller James 1983 | 2007 |  Dallas rape v’ 11
Waller Patrick 1992 | 2008 | Dallas | robbery, kidnapping [ v v 18
Wallis Gregory 1989 | 2007 |  Dallas rape v 18
Washington | Calvin 1987 | 2001 | MecLennan fape, murder v v 13
Webb Mark 1987 | 2001 | Tarrant rape v 13
Woodard | James Les 1981 [ 2008 |  Dalks muder, rape v v 27
TOTALS 33 7 1 5 5 7 548

“Died in prison in 1999

8 THE JUSTICE PROJECT, CONVICTING THE INNOCENT: TEXAS JUSTICE DERAILED: STORIES OF INJUSTICE AND THE
REFORMS THAT CAN PREVENT THEM (2009), reprinted with permission from The Justice Project.
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New and Pending DNA Exonerations®
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Evans Jerry Lee 1986 | 2009 | Dallas | rape v 23
Sonnier** Ernest 1986 Harris kidnapping v v 23
Porter** Allen Wayne 1990 Harris rape v 19
Green** Michael A. 1983 Harris rape v 27
**Released on new DNA evidence, awaiting final exoneration from the State of Texas
° THE JUSTICE PROJECT, CONVICTING THE INNOCENT: TEXAS JUSTICE DERAILED: TEXAS DNA EXONERATION
UPDATE (2010).
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Chapter 1: Eyewitness Identification Procedures

What is the worth of identification testimony even when uncontradicted? The identification of
strangers is proverbially untrustworthy. The hazards of this type of testimony are established by
a formidable number of instances in the records of English and American trials. These instances

are recent—not due to the brutalities of ancient criminal procedure.*

Panel Recommendations

In a survey of 1,038 Texas law enforcement agencies, it was found that out of 750
responsive departments, only 88 (12%) had any written policies to guide investigators as they
prepare and administer eyewitness identification procedures.” Based on the seriousness of
eyewitness misidentification, the Timothy Cole Advisory Panel on Wrongful Convictions
recommends that the state adopt the following reforms:

1. The State of Texas should require Bill Blackwood Law Enforcement Management
Institute of Texas (LEMIT) to work with scientific experts in eyewitness memory
research and law enforcement agencies to develop, adopt, disseminate to all law
enforcement agencies, and annually review a model policy and training materials
regarding the administration of photo and live lineups. That model policy should
comport with science in the areas of cautionary instructions, filler selection, double-
blind administration, documentation of identification procedures, and other

procedures or best practices supported by credible research.

! Felix Frankfurter, The Case of Sacco and Vanzetti, ATLANTIC MAG., Mar. 1927, available at
http://www.theatlantic.com/magazine/archive/1969/12/the-case-of-sacco-and-vanzetti/6625/.

2 THE JUSTICE PROJECT, EYEWITNESS IDENTIFICATION PROCEDURES IN TEXAS 3 (2008), available at
http://www.thejusticeproject.org/wp-content/uploads/texas-eyewitness-report-final2.pdf.
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Because Texas statutes are currently silent on the subject of identification procedures,
suspects of crimes may be subjected to a wide variety of identification procedures across the
state. Surveys of current practices reveal that many of those procedures do not meet the
recommendations set forth by science and criminal justice organizations to reduce the risk of
erroneous identification, placing innocent suspects in jeopardy of wrongful conviction. By
working with experts in the field of eyewitness memory and identification procedures, LEMIT
can develop a standardized procedure that will guide the photo and live lineups conducted
throughout the state. Annual review of this model policy will ensure that eyewitness
identification procedures in Texas are guided by the most current science and best practices
available in the areas reviewed below.

As the leading factor in wrongful convictions, it is apparent that eyewitness evidence
must be collected and documented in ways that preserve the eyewitness’ memory. Studies have
indicated that cautionary instructions to the eyewitness that the culprit may or may not be
included in the lineup and the selection of fillers who resemble the description of the perpetrator
given by the eyewitness can help to ensure that lineup identifications are accurate.

Double-blind administration of lineups is equally important because it prevents (often
unintentional) cueing of the eyewitness as to which member of the lineup is the police suspect.
Blind administration also prevents confirming feedback that is sometimes given to eyewitnesses
after they select the suspect form the lineup. Research demonstrates that feedback can
artificially inflate eyewitness confidence levels—a phenomenon that can potentially reduce the
dependence on confidence to judge accuracy.

The Panel understands that, especially in small departments, there may not be an officer

who is unaware of which lineup member is the suspect. In those circumstances, the Panel
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advocates the use of the “folder method” that has been adopted by other states. By randomly
placing individual pictures of lineup members in manila folders, numbering those folders, and
handing them to the eyewitness out of view of the officer, law enforcement can help to ward off
expectancy effects and post-identification feedback.

The Panel recommends that the results of the identification procedure and any statements
made by the eyewitness (including a contemporaneous confidence statement) must be
documented and available for later review at trial. This policy provides insight into the
procedure itself and can help to defend against confidence inflation between the time of the
identification and the trial.

The State of Texas should provide adequate funding to support this initiative.

2. The State of Texas should require all law enforcement agencies to adopt eyewitness
identification procedures that comply with the model policy promulgated by the Bill
Blackwood Law Enforcement Management Institute of Texas (LEMIT).

The Panel recommends that a model policy be developed and promulgated by LEMIT to
make implementation easy for Texas law enforcement agencies. The creation of a model policy
further allows LEMIT to be responsive to new science that may emerge in the field of eyewitness
identification, adding both flexibility and stability to our statewide policies and procedures. Law
enforcement agencies may choose to adopt that model policy or create their own policies that
substantially conform with the model.

3. The State of Texas should integrate training on eyewitness identification procedures
into the required curricula of the Bill Blackwood Law Enforcement Management
Institute of Texas (LEMIT) and the Texas Commission on Law Enforcement

Standards and Education (TCLEOSE).
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An important component of any change in policy is training to facilitate the
implementation of that policy. Training helps to ensure that policies are implemented and
executed effectively. The Panel believes the law enforcement community can benefit from
increased training on the science of eyewitness misidentification and how to prevent those errors
through the policies advocated above. Although this training has been adopted into the basic
course offered through TCLEOSE, the Panel encourages the Texas Legislature to expand the
training curricula offered through both TCLEOSE and LEMIT to provide background on how
errors can occur and scientifically-tested methods to prevent those errors. Conversations with
the two organizations have been initiated by the Panel to detail the resources, materials, and
procedure needed to adopt this recommendation. The Panel again recommends that the State
provide adequate funding to support this initiative.

4. The State of Texas should permit evidence of compliance or noncompliance with the
model policy to be admissible in court.

At this time, the Panel does not recommend that evidence of noncompliance bar the
admission of eyewitness identification testimony into the courtroom; rather, the Panel suggests
that because jurors must weigh the quality and value of the evidence that is presented to them in
order to determine the guilt or innocence of a defendant, it is important for evidence of
compliance or noncompliance with the model policy to be presented to them during a criminal
trial. Without appropriate context for identification evidence, jurors may inadvertently rely on
testimony resulting from a flawed procedure in their deliberations—especially if that testimony
comes from a highly confident eyewitness. Fully vetting that evidence in the courtroom will
give jurors full knowledge of the procedures that were used to obtain an eyewitness identification

and whether those procedures were in line with those promulgated throughout the state.
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5. The State of Texas should allow law enforcement agencies discretion on the
adoption of sequential procedures.

Although several jurisdictions in Texas have included sequential presentation in their
eyewitness identification standard operating procedures, the majority of the Panel believes that
the science is not yet settled on whether sequential presentation is superior to simultaneous
presentation. With experiments currently under way at Austin Police Department and several
other jurisdictions around the nation, there may well be scientific evidence available to
reconsider this stance in the future. Until that time, the Panel does not recommend a mandate
that sequential procedures be adopted statewide. Leaders should continue to monitor this area of
eyewitness science.

These Panel proposals are in line with the language in committee substitute to SB 117
during the 81% Legislature (an analysis of that language can be found in Appendix A). These
consensus procedures were supported by a broad range of criminal justice stakeholders during

the session and continue to be supported by a majority of this diverse Panel.

Panel Report

Introduction
Erroneous eyewitness identification has played a role in over 80% of Texas exonerations,
making it is the most common factor that has contributed to wrongful convictions in Texas.® In
all, eyewitness error has contributed to 75% of the 255 DNA exonerations nationwide, with up to

three or more witnesses incorrectly identifying each would-be exoneree during a criminal

® THE JUSTICE PROJECT, EYEWITNESS IDENTIFICATION PROCEDURES IN TEXAS 1(2008), available at
http://www.thejusticeproject.org/wp-content/uploads/texas-eyewitness-report-final2.pdf.

10|Page
Timothy Cole Advisory Panel on Wrongful Convictions: Research Details



investigation or at trial.* In Texas, ten separate victims identified Steven Phillips as the
perpetrator of a series of crimes committed in Dallas. In another case, Thomas McGowan was
included in a live lineup (along with two other suspects) and a photo lineup that were shown to
the same eyewitness. McGowan was only chosen as the culprit after the second identification
procedure. Finally, Billy Smith was identified as the attacker in a crime that occurred at his
apartment complex after the apartment manager asked him to step onto his balcony. The
manager, who was also the victim’s boyfriend, did not see the attacker, but believed that Smith
may have assaulted his girlfriend. The victim identified him on the balcony in a highly
suggestive procedure that lacked police control and the fillers that are normally included in a live
lineup.

These are just three of the cases that have led researchers, law enforcement, and criminal
justice fact-finders to examine eyewitness identification procedures to determine how errors
occur and how they can be prevented. For this chapter of the report, the Panel reviewed the
existing laws that guide eyewitness identification procedures and evaluation, the science of
eyewitness identification, and recommended procedures put forth by a variety of organizations to
determine the best policy to prevent wrongful convictions in the State of Texas. The Panel
recommends that standardized eyewitness identification procedures and training are needed in
law enforcement agencies across the state to prevent wrongful conviction through erroneous
identifications, in line with the recommendations proposed in CSSB 117 during the 81%
Legislature. As thoroughly explored in the recommendations above, the legislation provides for

model policies and training to facilitate the transition in eyewitness identification procedures.

* The Innocence Project, Eyewitness Misidentification, http://www.innocenceproject.org/understand/Eyewitness-
Misidentification.php.
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Eyewitness Identification and Texas Law
Currently, there is no Texas statutory law governing eyewitness identification procedures,
leaving methodology up to the discretion of local authorities. There is United States Supreme
Court jurisprudence on this matter, and the Court has held that the burden is on the government
to prove the procedure it used is not “unnecessarily suggestive and conducive to irreparable

mistaken identification.”®

Without a clear picture of what constitutes “unduly suggestive
procedures,” however, it is difficult for the Supreme Court holding to be an effective tool in the
effort to prevent wrongful convictions.

In Neil v. Biggers, the United States Supreme Court identified five factors to be
considered by the judge or jury in evaluating the likelihood of an eyewitness misidentification:
the opportunity of the witness to view the criminal at the time of the crime, the witness' degree of
attention, the accuracy of the witness' prior description of the criminal, the level of certainty
demonstrated by the witness at the confrontation, and the length of time between the crime and
the confrontation.® In Manson v. Brathwaite, the Court refined the application of the Biggers
criteria, holding that meeting these five measures implies an accurate identification, even if a
highly suggestive procedure was used by authorities to obtain the identification.”  The State of
Texas follows federal jurisprudence on this issue, utilizing the Biggers criteria as the standard for

reviewing whether an in-court identification is admissible in light of an alleged impermissibly-

suggestive pretrial photographic identification.®

> Kirby v. Illinois, 406 U.S. 682, 691 (1971).

®409 U.S. 188, 199 (1972).

" See 432 U.S. 98, 114 (1976).

8 See, e.g., Gamboa v. State, 296 S.W.3d 574 (Tex. Crim. App. 2009) (using Biggers criteria in review of trial
court's ruling on the suggestiveness of pre-trial photo array); Ibarra v. State, 11 S.W.3d 189 (Tex. Crim. App. 1999)
(weighing Biggers criteria against the corrupting effect of the suggestive pretrial identification procedure); Loserth
v. State, 963 S.W.2d 770, 774 (Tex. Crim. App. 1998) (vacating and remanding an intermediate appellate court
order because it erred in failing to consider the criteria in a review of identification procedures); Proctor v. State,
No. 01-08-01041-CR, 2010 Tex. App. LEXIS 4832 (Tex. App. 2010).

12|Page
Timothy Cole Advisory Panel on Wrongful Convictions: Research Details



Concern over the lineup procedure methodology used by an officer was expressed,
however, in a concurring opinion by Judge Barbara Hervey in Luna v. State.® Judge Hervey
specifically noted trial testimony in which the officer who conducted a lineup first told the court
he had instructed an eyewitness that there was a suspect in the lineup he was about to view.
Upon further questioning, the officer stated that he must not have told the eyewitness that there
was a suspect in the lineup because he always used the same script. That script stated that the
person who committed the crime may or may not be included in the lineup. This conflicting
testimony (as well as additional testimony and statements from the trial record) caused Judge
Hervey to state her concerns about the identification and court procedures used.

The Supreme Court laid out the Biggers criteria to help judge the value of eyewitness
identification evidence, but these criteria may be insufficient to prevent wrongful convictions for
two reasons. First, the criteria are applied only after potentially flawed eyewitness evidence is
presented in court. Studies have indicated that jurors tend to believe that eyewitnesses who are
confident are accurate beyond the eyewitness accuracy rates found in experimental analysis,**
and when confronted with a confident eyewitness, jurors overlook the witnessing conditions
themselves to judge the validity and reliability of an eyewitness identification.> This is
problematic because it indicates that jurors tend to over-rely on eyewitness evidence** when

there is reason for them to discount that evidence, potentially rendering a post hoc evaluation

° 268 S.W.3d 594 (Tex. Crim. App. 2008) (Hervey, J., concurring).

' 1d.at 610-15.

1 See, e.g., John C. Brigham & Robert K. Bothwell, The Ability of Prospective Jurors to Estimate the Accuracy of
Eyewitness Identifications, 7 LAW & HuM. BEHAV. 19 (1983).

2Gary L. Wells & Amy L. Bradfield, “Good, You Identified the Suspect””: Feedback to Eyewitnesses Distorts Their
Reports of the Witnessing Experience, 83 J. APPLIED PsycHoL. 360, 361 (1998).

13 See Steven Penrod & Brian Cutler, Witness Confidence and Witness Accuracy: Assessing Their Forensic
Relation, 1 PSYCHOL. PuB. PoL’Y & L. 817 (1995).
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ineffective. This pattern has been found to hold true even when expert testimony is permitted by
a judge that demonstrates the pitfalls and weaknesses inherent to eyewitness identifications.™

The second reason that the Supreme Court criteria may be ineffective to prevent wrongful
conviction is that science indicates that there are many facets of the identification procedure
itself that can impact the outcome of the procedure. The composition of the lineup, the
instructions given to the eyewitness, the lineup administrator, and the method of presentation
may all play a role in: 1) whether an identification is made and 2) the lineup member who is
identified. In order to effectively prevent wrongful conviction due to eyewitness error, jurors
need the most reliable evidence possible. Thus, the errors in identification are best eliminated at
the investigatory phase, rather than post hoc in the courtroom. The studies reviewed below
provided the Panel with insight into how and under what conditions false identifications and
conviction can occur.

The Science of Eyewitness Identification
Lineup Composition

One of the first considerations of an identification procedure is the selection of fillers for
either a live or photographic lineup. Fillers (also known as “foils” or *“distracters”) are people
investigators believe to be innocent of a crime (e.g., plain clothes officers or jail inmates, photos
taken from a mug book or database) and are shown to an eyewitness witness along with the
police suspect for a crime. The thought is that fillers provide a level of protection to innocent

suspects and ensure that the “test” for the eyewitness is to determine whether a picture or person

14 See Brian L. Cutler, Steven D. Penrod & Hedy R. Dexter, The Eyewitness, the Expert Psychologist, and the Jury,
13 LAW & HuM. BEHAV. 311 (1989); Brian L. Cutler, Steven D. Penrod, & Hedy Red Dexter, Juror Sensitivity to
Eyewitness Identification Evidence, 14 LAW & HuM. BEHAV. 185 (1990); Steven G. Fox & H. A. Walters, The
Impact of General Versus Specific Expert Testimony and Eyewitness Confidence Upon Mock Juror Judgment, 10
LAW & Hum. BEHAV. 215 (1986).
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is the culprit of the crime.™ Fillers also help to control for selection of the suspect by chance or
by guessing. An additional check that is served by fillers is to “assure that the lineup constitutes
a test of recognition memory rather than a test of recall.”*® This asks the eyewitness to not only
be able to describe the culprit and details of the event (recall), but also to be able to identify him
or her by sight (recognition).

The recall/recognition test is one that investigators and researchers have grappled with
because studies have shown that the degree of similarity between the suspect and the fillers can
impact the identification procedure. A photo lineup that contains only one person (the suspect)
who resembles the description of the culprit may not be a true test of recognition. Conversely, a
lineup that contains fillers that look too similar to the suspect may make the task unduly difficult.
For these reasons, as explained below, research scientists have suggested that the initial
description of the culprit be used as a guide to select lineup fillers.

There are several approaches an investigator may take when selecting fillers for a lineup
(See Table 1 below). First, fillers may be chosen who do not match the eyewitness’ description
of the perpetrator (mismatch-description strategy), but “there is no serious debate about the
inadvisability of selecting distracters who fail to match the eyewitness’ pre-lineup description of

the culprit.”*” Although this type of lineup may provide great returns when the police suspect is

> Fillers as protection are also a main critique of the show-up procedure in which an eyewitness is shown only one
person or photograph and asked if that person or photograph is the person who committed the crime. See generally
THE JUSTICE PROJECT, SHOW-UPS IN TEXAS: A REVIEW OF SINGLE-SUSPECT EYEWITNESS IDENTIFICATION POLICIES
(2009), available at http://www.thejusticeproject.org/wp-content/uploads/tjp-show-ups-in-texas-final.pdf (reviewing
show-up practices in Texas compared to the recommendations made by the International Association of Chiefs of
Police); Nancy Steblay, Jennifer Dysart, Solomon Fulero & R. C. L. Lindsay, Eyewitness Accuracy Rates in Police
Showup and Lineup Presentations: A Meta-Analytic Comparison, 27 LAW & HUM. BEHAV. 523 (2003).

18 C. A. Elizabeth Luus & Gary L. Wells, Eyewitness Identification and the Selection of Distracters for Lineups, 15
LAw & HuM. BEHAV. 43, 45 (1991).

7 Gary L. Wells, Sheila M. Rydell & Eric P. Seelau, The Selection of Distractors for Eyewitness Lineups, 78 J.
APPLIED PSYCHOL. 835, 835 (1993). See generally R. C. L. Lindsay & Gary L. Wells, What Price justice?
Exploring the Relationship of Lineup Fairness to Identification Accuracy, 4 LAw & HuM. BEHAV. 303, 308 (1980)
(study finding that in culprit-absent lineups where fillers did not resemble the innocent suspect, participant
eyewitnesses identified the innocent suspect as the perpetrator 70% of the time).
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actually the culprit of the crime, it affords virtually no protection to suspects who are innocent.
There is consensus that the mismatch-descriptor strategy is ineffective for lineup filler
selection, but there has been debate over two additional strategies: the match- description
strategy and the match-suspect strategy, the goal being to “construct a lineup that reduces false-
identification rates without producing comparable losses in accurate-identification rates.”*®
Although the theory is that fillers should resemble the suspect in a lineup (match-suspect) so the

suspect does not unduly stand, some argue that the resemble-suspect strategy “promotes

Table 1: Filler-Selection Strategies

Filler-Selection Strategies

o Fillers are chosen who do not match the witness’ description of the
perpetrator

Mismatch-Description | o This strategy is not recommended by researchers

o Will likely cause the police suspect to unduly stand out from fillers

Fillers are chosen who match the appearance of the police suspect

May promote unnecessary similarities between the fillers and the

Resemble-Suspect suspect

May make the lineup task more difficult for an eyewitness

Fillers are chosen who match the witness’ description of the perpetrator
originally given to police

Must only match those elements described by the witness; other

Match-Description
undescribed traits may vary

Promotes correct identifications while minimizing false identifications

unnecessary or gratuitous similarities between distracters and the suspect.”*® These researchers

advocate the match-description strategy, arguing that as long as all fillers match the initial

81d. See generally Luus & Wells, supra note 16 (giving a detailed account of the theory behind the resemble-
suspect and match-description strategies).

9 Wells et al., supra note 17, at 835; see also Luus & Wells, supra note 16 (suggesting that if the suspect does not
match the eyewitness’ description of the perpetrator, a combination of the resemble-suspect and match-description
tactics may be used. Also stating that fillers should be chosen who match the suspect on the features where there is
a discrepancy (e.g., eyewitness described curly hair, but the suspect has straight hair; fillers should have straight
hair), but they are free to vary on other features that were not described by the eyewitness.).
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description of the culprit given by the eyewitness, the police suspect should be sufficiently
hidden among the fillers to ensure that the procedure is a recognition test.

To test this theory, Wells, Rydell, and Seelau constructed a complex experiment in which
participants were asked to describe the perpetrator of a theft they viewed. They found that
eyewitnesses who saw a lineup created through the match-description strategy were better able to
determine when the culprit was in the lineup than those who viewed a resemble-suspect lineup.
The match-description group also made almost three times more correct identifications than the
resemble-suspect group, demonstrating the superiority of the match-description strategy.

Cautionary Instructions

When an eyewitness is given the task of reviewing a lineup, a reasonable expectation
may exist that the police would not make the effort to assemble a lineup and call upon the
witness unless they felt they had a viable suspect who they believe committed the crime. This
expectation can result in the witness feeling increased pressure to make a selection from the
lineup.?® If the eyewitness assumes that the perpetrator is in the lineup, then he or she is likely to
simply select the subject who most closely resembles the perpetrator.?

To guard against this potential problem, it has been recommended that lineup
administrators explicitly instruct the witness that the lineup may or may not contain the actual
perpetrator and to give additional guidance that it is just as important to free innocent people

from suspicion as it is to identify the guilty party.?> Such cautionary instructions are defined by

% Steven E. Clark, A Re-examination of the Effects of Biased Lineup Instructions in Eyewitness Identification, 29

LAwW & Hum. BEHAV. 575, 575 (2005).

! Gary L. Wells, Roy S. Malpass, R.C.L. Lindsay, Ronald P. Fisher, John W. Turtle & Solomon M. Fulero, From
the Lab to the Police Station: A Successful Application of Eyewitness Research, 55 AM. PSYCHOLOGIST 581, 585

(2000).

%2 Clark, supra note 20, at 575-76.
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researchers as being unbiased, given that they take a neutral position regarding the presence of
the perpetrator in the lineup.?®

The value of cautionary instructions has been established by a large number of studies
that have examined the effects of unbiased and biased lineup instruction. These studies
concluded that biased instructions produced an increase in the overall rate of identification,*
defined as the proportion of witnesses who make any selection from the lineup,” and this biased
instruction effect holds true for both culprit-present and culprit-absent lineups.?® This is
problematic because it reflects the construct of relative judgment, wherein an eyewitness chooses
the lineup member who most resembles the culprit, rather than the actual culprit.?” Proper
cautionary instructions are one way to avoid identifications made through relative judgment.

Confidence, Accuracy, and Double-Blind Procedures

Although the Supreme Court set forth witness confidence as a factor to determine the
reliability of eyewitness identification, ?® research into the confidence-accuracy relationship has
raised questions about the value of this criterion because the relationship is inconsistent at best.
Part of the difficulty in assessing the confidence-accuracy relationship is that confidence is
malleable through both expectancy effects and post-identification feedback.

Expectancy effects exist when an administrator knows the identity of a suspect in an
eyewitness lineup and gives (often unintentional) verbal and nonverbal cues that enhance the
likelihood that the suspect will be chosen. Studies on this topic target one central concern:

whether an administrator’s expectation of the lineup outcome can affect the actual outcome.

2 1d. at 576.

#1d. at 598.

% 1d. at 581.

%d. at 598.

" Gary L. Wells, The Psychology of Lineup Identifications, 14 J. APPLIED SOC. PSYCHOL. 89, 92 (1984).
% Biggers, 409 U.S. at 200.
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This effect has been shown in medical trials and psychology experiments, causing scientists to
adopt double-blind (in which neither the administrator nor the participant know which condition
the participant is in) rather than single-blind (in which the administrator knows which condition
the participant is in, though the participant does not) procedures as the standard for testing
protocol. The same effects can be found in eyewitness identification procedures.”

Several research studies have found that administrators who are not blind as to which
lineup member is the suspect can influence the selection made by the eyewitness. For example, a
test of non-blind participant-lineup administrators found that “in certain circumstances a
photoarray administrator’s knowledge of which lineup member is the suspect can increase the
likelihood that a witness will identify the suspect.”®® Like other experiments, knowledge of the
preferred outcome of the identification procedure can inadvertently influence the outcome of the
procedure, cannot be guarded against (i.e., increased training cannot eliminate them), and
eyewitnesses have a hard time identifying them during a lineup procedure.!

Apart from expectancy effects, lineup administrators who know the identity of a police
suspect in an eyewitness identification procedure may impact the confidence-accuracy
relationship through post-identification feedback.** This feedback occurs when police
communicate to an eyewitness that he or she has identified the suspect through either verbal

(“Good, you picked the suspect.”) or nonverbal (nodding, smiles, etc.) means, and studies have

 See Gary L. Wells & Elizabeth Luus, Police Lineups as Experiments: Social Methodology as a Framework for
Properly-Conducted Lineups, 16 PsycHoL. BULL. 106 (1990).

% Mark R. Phillips, Bradley D. McAuliff, Margaret Bull Kovera & Brian L. Cutler, Double-Blind Photoarray
Administration as a Safeguard Against Investigator Bias, 84 J. APPLIED PSYCHOL. 940, 948 (1999); see also Ryann
M. Haw & Ronald P. Fisher, Effects of Administrator-Witness Contact on Eyewitness Identification Accuracy, 89 J.
APPLIED PSYCHOL. 1106, 1110 (2004).

%! See Lynn Garrioch & C. A. Elizabeth Brimacombe (nee Luus), Lineup Administrators’ Expectations: Their
Impact on Eyewitness Confidence, 25 LAw & HuMm. BEHAV. 299 (2001) (reviewing literature on inability to guard
against expectancy effects).

% See Gary L. Wells, Amina Memon & Steven Penrod, Eyewitness Evidence: Improving Its Probative Value, 7
PsYCHOL. Scl. PuB. INT. 45 (2006) (reviewing the literature on confidence and accuracy).
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shown that post-identification feedback given to a witness can artificially inflate an eyewitness’
statement of confidence in that identification.

Due to the real and significant problems posed to eyewitness accuracy by expectancy
effects and post-identification feedback, researchers have tested ways to prevent these impacts
on the confidence-accuracy relationship. First, eyewitnesses may be asked for their confidence in
their identifications before any feedback is provided to them. This is valuable because “the
certainty of the witness at the time of the identification, uncontaminated by feedback, would then
be available at trial through discovery motions.”?* Research has at least partially supported this
notion, but experts caution that “the effects of feedback are not entirely prevented by asking the
eyewitnesses about their confidence prior to their being exposed to feedback.”**

Second, scholars suggest that law enforcement can ensure that the person who conducts
the lineup is unaware of which member is the police suspect.*® As noted above, this is referred
to as “double-blind” identification procedures (also commonly referred to as “blind
administration” procedures in eyewitness literature) and follows the model established for

experiments by science. Virtually all experiments related to post-identification feedback

emphasize the need for blind lineup administrators in their findings.*” Taken together,

% Carolyn Semmler, Neil Brewer & Gary L. Wells, Effects of Postidentification Feedback on Eyewitness
Identification and Nonidentification Confidence, 59 J. APPLIED PSYCHOL. 334, 342 (2004); see also Amy L.
Bradfield, Gary L. Wells & Elizabeth A. Olson, The Damaging Effect of Confirming Feedback on the Relation
Between Eyewitness Certainty and Identification Accuracy, 87 J. APPLIED PSYCHOL., 112, 117 (2002); Wells &
Bradfield, supra note 12, at 369.

% Bradfield et al., supra note 33, at 119.

% Wells & Bradfield, supra note 12, at 372.

% See generally Wells et al., supra note 21; Wells et al., supra note 32.

%7 See Bradfield et al., supra note 33, at 118; Amy Bradfield Douglass, Caroline Smith & Rebecca Fraser-Thill, A
Problem with Double-Blind Photospread Procedures: Photospread Administrators Use One Eyewitness’s
Confidence to Influence the Identification of Another Eyewitness, 29 LAw & HuM. BEHAV. 543 (2005) (reviewing
literature that demonstrates confidence is malleable); Garrioch & Brimacombe, supra note 31, at 313; Phillips et al.,
supra note 30, at 948.
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researchers have found that these measures all but eliminate administrator influence from
identification procedures.®
Sequential Presentation

One of the hazards of lineup identification procedures is that the eyewitness may choose
the member of the lineup who most resembles the perpetrator of the event they witnessed,
relative to the other members of the lineup, even if that person is not the actual culprit. One way
to mitigate this effect is through cautionary instructions, as reviewed above. Scholars argue that
this method will not eliminate relative judgment, however, because it seems unlikely that “an
actual witness [will] seriously believe that the police do not have a suspect in the lineup for
whom there is already some incriminating evidence in the case.”*

To further address the problem of relative judgment, scholars began to test a sequential,
rather than simultaneous, method of lineup presentation. In the common simultaneous method,
eyewitnesses are shown six photos at once (one of the police suspect and five fillers) and indicate
to the administrator whether the culprit is in the lineup. By contrast, sequential presentation
occurs when an eyewitness is shown lineup members individually and asked after each photo to
determine if that photo is of the perpetrator. If the eyewitness indicates that it is, the lineup stops
there. If the eyewitness responds that it is not a picture of the culprit, the eyewitness is shown
the next photo and the process is repeated. Eyewitnesses in the experimental tests of sequential
lineups have not been allowed to see the photos again, and they are not told how many photos
they will view.* While this may not completely rid an eyewitness of the expectation that a
police suspect will be included in the lineup, keeping the witness blind as to the number of

photos they will view may help to minimize relative judgment.

%8 Semmler et al., supra note 33, at 335.
¥ Wells, supra note 27, at 94.
%0 See generally Wells et al., supra note 32, at 63-64.
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Initial results using the sequential method seemed to find support for the superiority of
the method in its ability to improve or increase correct identifications while decreasing the
number of correct non-identifications when the culprit was not present in the lineup,** especially
when the lineup was conducted using double-blind procedures.** These early findings were
questioned, however, when a pilot study conducted with the Illinois State Police found that “the
sequential, double-blind procedures resulted in an overall higher rate of known false
identifications than did the simultaneous lineups.”*?

The Illinois pilot study subsequently received much criticism from researchers, largely in
the areas of methodology and biased circumstances.* First, the study was criticized because all
sequential lineups in the study were double-blind, whereas all simultaneous lineups were single-
blind. Instead of testing four methodologies (double-blind/sequential; double-
blind/simultaneous; single-blind/sequential; single-blind/simultaneous), only two were tested.

This leaves the findings of the report ambiguous because one cannot determine whether the

known false identification rates were due to the double-blind procedure, the sequential

1 See, e.g., Brian L. Cutler & Steven D. Penrod, Improving the Reliability of Eyewitness Identification: Lineup
Construction and Presentation, 73 J. APPLIED PSYcHOL. 281 (1988); R. C. L. Lindsay, James A. Lea & Jennifer A.
Fulford, Sequential Lineup Presentations: Technique Matters, 76 J. APPLIED PsycHoL. 741 (1991); R. C. L.
Lindsay, James A. Lea, Glenn J. Nosworthy. Jennifer A. Fulford, Julia Hector, Virginia LeVan & Carolyn Seabrook,
Biased Lineups: Sequential Presentation Reduces the Problem, 76 J. APPLIED PSycHoOL. 796 (1991); R. C. L.
Lindsay & Gary L. Wells, Improving Eyewitness Identifications from Lineups: Simultaneous Versus Sequential
Lineup Presentation, 70 J. APPLIED PSYCHOL. 556 (1985).

“2 phillips, et al., supra note 30, at 948; see also Haw & Fisher, supra note 30.

3 SHERI H. MECKLENBURG, REPORT TO THE LEGISLATURE OF THE STATE OF ILLINOIS: THE ILLINOIS PILOT PROGRAM
ON SEQUENTIAL DOUBLE-BLIND IDENTIFICATION PROCEDURES iv (2006). Also, a pilot program conducted in
Hennepin County, Minnesota, using double-blind sequential procedures notably reported results in line with
research expectations. See Amy Klobuchar, Nancy K. Mehrkens Steblay & Hillary Lindell Caligiuri, Improving
Eyewitness Identifications: Hennepin County’s Blind Sequential Lineup Pilot Project, 4 CARDOZO PUB. L. POL’Y &
ETHICs J. 381 (2006).

* See Zack L. Winzeler, Whoa, Whoa, Whoa. . . One At A Time: Examining the Responses to the Illinois Study on
Double-Blind Sequential Lineup Procedures, 4 UTAH L. Rev. 1595 (2008) (summarizing the responses to the
Illinois report); see also Roy S. Malpass, Notes on the Illinois Pilot Program on Sequential Double-Blind
Identification Procedures, PUB. INT. L. REP., Summer 2006, at 5; State of Wisconsin Office of the Attorney General,
Response to Chicago Report on Eyewitness Identification Procedures (2006), http://www.doj.state.wi.us/dles/tns/
ILRptResponse.pdf; Nancy Steblay, Observations on the Illinois Lineup Data (2006), http://web.augsburg.edu/
~steblay/ObservationsOnThelllinoisData.pdf; Gary L. Wells, Gary L. Wells’ Comments on the Mecklenburg
Report, http://www.psychology.iastate.edu/~glwells/lllinois_Project Wells_comments.pdf.
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procedure, or the combination of the two.*> Second, the Illinois study was criticized because
rather than being conducted by the Illinois State Police, it was conducted by the Chicago Police
Department who strongly opposed the double-blind sequential procedure, as survey results
documented in Mecklenburg’s report to the legislature revealed.*® This left the study vulnerable
to critiques that the officers who conducted the study were biased against the procedure and
motivated to see that the study results did not favor sequential double-blind administration of
eyewitness identification procedures.*’

Subsequent studies on the double-blind sequential procedure have not provided a
definitive answer on the utility of sequential over simultaneous lineups, as results have shown
that although sequential lineups may reduce false identifications, they may also reduce correct
identifications.”® Additionally, studies have indicated that the process of making an eyewitness
identification may be much more complex than can be compensated for through sequential
identification procedures.* In other words, although the methodology of lineup presentation
may be important, it may not be the most important of the many factors that can influence the

outcome of an identification procedure. Until these significant questions can be answered, there

** See David L. Schachter, Robyn Dawes, Larry L. Jacoby, Daniel Kahneman, Richard Lempert, Henry L. Roediger
& Robert Rosenthal, Policy Forum: Studying Eyewitness Investigations in the Field, 32 LAwW & HUM. BEHAV. 3
(2008).

“¢ See Timothy P. O’Toole, What's the Matter With Illinois? How an Opportunity Was Squandered to Conduct an
Important Study on Eyewitness Identification Procedures, CHAMPION MAG., Aug. 2006, at 18.

*7 See Winzeler, supra note 44,

*® See R. C. L. Lindsay, Jamal K. Mansour, Jennifer L. Beaudry, Amy-May Leach & Michelle I. Bertrand,
Sequential Lineup Presentation: Patterns and Policy, 14 LEGAL & CRIMINOLOGICAL PsycHoL. 13 (2009); Roy S.
Malpass, A Policy Evaluation of Simultaneous and Sequential Lineups, 12 PSYCHOL. PuB. PoL’Y & L. 394 (2006);
Roy S. Malpass, Colin G. Tredoux & Dawn McQuiston-Surret, Public Policy and Sequential Lineups, 14 LEGAL
AND CRIMINOLOGICAL PSYCHOL. 1 (2009) [hereinafter Public Policy and Sequential Lineups]; Roy S. Malpass,
Colin G. Tredoux & Dawn McQuiston-Surret, Response to Lindsay, Mansour, Beaudry, Leach and Bertrand’s
Sequential Lineup Presentation: Patterns and Policy, 14 LEGAL & CRIMINOLOGICAL PSYCHOL. 25 (2009).

*% See Wendy Kneller, Amina Memon & Sarah Stevenage, Simultaneous and Sequential Lineups: Decision
Processes of Accurate and Inaccurate Eyewitnesses, 15 ApPPLIED COGNITIVE PsycHoOL. 659 (2001); R. C. L.
Lindsay, James B. Pezzule, Wendy Craig, Kang Lee & Samantha Corber, Simultaneous Lineups, Sequential
Lineups, and Showups: Eyewitness Identification Decisions of Adults and Children, 21 LAw & HUM. BEHAV. 391
(1997); Lindsay et al., supra note 48; Public Policy and Sequential lineups, supra note 48; Christian A. Meissner,
Colin G. Tredoux, Janat F. Parker & Otto H. MacL.in, Eyewitness Decisions in Simultaneous and Sequential
Lineups: A Dual-Process Signal Detection Theory Analysis, 33 MEMORY & COGNITION 783 (2005).
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will likely continue to be dissention in the field over the use of sequential versus simultaneous
identification procedures.
Organizations’ Recommended Practices

The studies summarized above have led researchers to develop a set of recommendations
for the conduct of eyewitness identification lineups. Although there is some disagreement on the
utility of sequential presentation, in general scientists agree that lineups should contain only one
suspect, that the suspect should not unduly stand out from the fillers, appropriate cautionary
instructions are needed, the administrator of the lineup should not know who is the police suspect
(double-blind procedures), and the administrator should collect a confidence statement from the
eyewitness at the time of the identification before any feedback is given.>® As reviewed below,
many of these recommendations have been adopted by a variety of criminal justice
organizations. The recommendations made specifically by the Department of Justice, the
American Bar Association, and the International Association of Chiefs of Police are summarized
in Table 2 below.

Department of Justice

The U.S. Department of Justice (DOJ) initiated a study®" in 1998 with the purpose of
recommending best practices and procedures for the criminal justice community to employ in
investigations involving eyewitnesses. The National Institute of Justice established the
Technical Working Group for Eyewitness Evidence to identify, define, and assemble a set of

investigative tasks that should be performed in every investigation involving eyewitness

%0 See Gary L. Wells, Eyewitness Identification: Systemic Reforms, 2006 Wis. L. REV. 615 (2006); Gary L. Wells,
Mark Small, Steven Penrod, Roy S. Malpass, Solomon M. Fulero & C. A. E. Brimacombe, Eyewitness Identification
Procedures: Recommendations for Lineups and Photospreads, 22 LAwW & HuUM. BEHAV. 1 (1998).

> TECHNICAL WORKING GROUP FOR EYEWITNESS EVIDENCE, U.S. DEP’T OF JUSTICE, EYEWITNESS EVIDENCE: A
GUIDE FOR LAW ENFORCEMENT (1999), available at http://www.ncjrs.gov/pdffilesl/ nij/178240.pdf.
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Table 2: Summary Recommended Practices

DOJ>

ABA>

IACP>

Filler Selection

One suspect per lineup
Fillers should match
witness’ description of
perpetrator

Minimum of 5 fillers (4
for live lineups)

e Fillers should match

witness’ description of
perpetrator

Sufficient number of
fillers needed

e One suspect per lineup

o Individuals of similar
physical characteristics

o Minimum of 5 fillers (4
for live lineups)

o Photographs themselves
should be similar

Cautionary
Instructions

“Just as important to
clear innocent persons”
“Person who committed
the crime may or may
not be present”
“Regardless of whether
an identification is
made, police will
continue to investigate”

“Perpetrator may or
may not be in the
lineup”

“Do not assume that the
person administering
lineup knows identity of
suspect”

“Need not identify
anyone”

e “Just as important to
clear innocent persons”

e “Person who committed
the crime may or may
not be present”

e “You do not have to
identify anyone”

o “Regardless of whether
an identification is
made, we will continue
to investigate”

Lineup
Administration

Instructions for both
simultaneous and
sequential procedures
Blind administration not
addressed

Blind administration
whenever practicable

e Blind administration
whenever possible

¢ Note that sequential
procedures have been
recommended by some

Documentation

Ask witness to state, in
her own words, how
certain she is of any
identification
Preserve photos and
presentation order
Video or audio
recommended for live
lineups

Record identification
and nonidentification
results in writing

Ask witness to state, in
her own words, how
certain she is of any
identification

Video record
recommended of lineup
procedure

Photos should be taken
of lineup

¢ Video or audio tape live
lineup whenever
possible

o Preserve photo array for
future reference

Other

Recommendations for
initial reports by first
responders, mug books
and composites,
procedures for
interviewing witness,
show-ups

Training for police and
prosecutors on how to
implement
recommendations,
conduct non-suggestive
lineups

e Recommendations for
multiple witnesses,
blank lineups, right to
counsel at eyewitness
identifications

2 4.

%% ABA Criminal Justice Section, Report to the House of Delegates: Recommendation of Best Practices for
Promoting the Accuracy of Eyewitness identification Procedures (2004), available at
http://meetings.abanet.org/webupload/commupload/CR209700/relatedresources/ABAEyewitnessID

recommendations.pdf.

> INT’L ASS’N OF CHIEFS OF POLICE, TRAINING KEY NO. 600, EYEWITNESS IDENTIFICATION (2006).
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evidence to best ensure the accuracy and reliability of this evidence.>® While the report
addresses a number of eyewitness issues, including answering 9-1-1 calls and conducting
eyewitness interviews, the Panel focused the review on portions of the report pertaining to photo
and live lineups.

Composition The DOJ’s guiding policy for the composition of photo and live lineups is
that the lineup should be composed in such a way that the suspect does not unduly stand out.>®
For photo lineups, this means selecting fillers who generally fit the witness’ description of the
perpetrator and creating a consistent appearance between the suspect and fillers with respect to
any unique or unusual features. The DOJ also recommends including only one suspect in each
photo lineup, using a minimum of five fillers per lineup, never reusing fillers in multiple lineups
shown to the same witness, and preserving the presentation order and actual photos used in a
photo lineup.®” For live lineups, the report endorses the same composition standards as photo
lineups, with the difference of recommending a minimum of four fillers instead of five.*®

Instructions  The DOJ recommends that prior to presenting a lineup of any kind, the
investigator should instruct the witness to ensure that he or she understands that the purpose of
the lineup is to exculpate the innocent as well as to identify the actual perpetrator.®® Specifically,
the administrator should instruct the witness that the person who committed the crime may or
may not be in the lineup. The witness should also be told that regardless of whether an

identification is made or not, the police will continue to investigate the incident.®

% d. at 3.

% 1d. at 29.

5 1d. at 29-30.
%8 1d. at 30.

¥ 1d. at 31.

%0 1d. at 32.
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Administering the Lineup ~ The DOJ notes that the lineup should be conducted in a
manner that promotes the reliability, fairness, and objectivity of the witness’ identification.®* To
do so, the administrator must conduct the lineup in a manner conducive to obtaining accurate
identification or nonidentification decisions. The report recommends doing so by giving the
cautionary instructions mentioned above, avoiding any statements that may influence the
witness’ selection, recording a confidence statement of the witness immediately after a selection
is made, and avoiding reporting to the witness any information regarding the individual he or she
has selected prior to obtaining the witness’ confidence statement.

Specifically for photo lineups, the report recommends that the administrator document in
writing the photo lineup procedures, including: identification information and sources of all
photos used; names of all persons present at the photo lineup; date and time of the lineup.®® In
the case of live lineups, the DOJ endorses measures that include: instructing all those present at
the lineup not to make any statements that may influence the witness; ensuring that any
identification actions (e.g., speaking, moving) are performed by all lineup subjects; documenting
the lineup in writing, including identification information of lineup participants, names of all
persons present at the lineup, and the date and time the lineup was conducted. It is also
recommended that the lineup be recorded by photo or video.**

Recording Results ~ The DOJ recommends policies that ensure the record of the
outcome of the lineup completely and accurately reflects the identification results obtained from
the witness.®®> The report endorses the recording of both identification and nonidentification

results in writing, including the witness’ own words regarding confidence. These results should

%1 1d. at 33.

82 1d.

83 1d. at 34.

% 1d. at 35-36.
% 1d. at 38.
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further be signed and dated by the witness. Finally, the report notes that no materials indicating

previous identification results should be visible to the witness, and the witness should not be

permitted to write or mark on any materials that will be used in other identification procedures.®®
American Bar Association

In 2004, the American Bar Association (ABA) released a report containing a statement of
the organization’s best practices aimed at increasing the accuracy of eyewitness identification
procedures nationwide.®” These practices address many causes of eyewitness error, including
administration bias, lineup size, foil selection, collection of confidence judgments, and lineup
method.®® These issues and recommended practices are reviewed below.

Administration Bias The ABA recommends using double-blind procedures, where the
person who conducts a lineup or photospread and all others present during the procedure should
be unaware of which lineup member is the suspect.®® ABA recommendations also state that
eyewitnesses should be instructed that the perpetrator may or may not be in the lineup, that they
should not therefore feel that they must make an identification, and that they should not assume
that the person administering the lineup knows the identity of the suspect.”

Lineup Size Although the ABA does not recommend a specific number of fillers to
include in a lineup, they urge the use of larger lineups whenever practicable, in order to
reasonably reduce the risk of an eyewitness selecting a suspect by guessing rather than by

recognition.

% |d.

7 ABA, supra note 55.
%8 1d. at 10-14.

1d. at 3.

0d. at 13.

4. at 3.
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Filler Selection The best practices endorsed by the ABA state that fillers should be
chosen for their similarity to the witness’ description of the perpetrator, rather than the foils’
similarity to the appearance of the suspect.” As reviewed in the studies above, the organization
also recommends that the foils be presented in a manner to avoid the suspect’s unduly standing
out, through either suspect appearance or suspect presentation.”® For example, photographic
lineups should not include five mug shots and one snapshot of the suspect, a mix of black-and-
white and color photos, etc. Such considerations are vitally important to prevent wrongful
conviction, as evidenced by the case of Timothy Cole. We have learned since his wrongful
conviction was revealed that in at least one of the lineups presented to a witness, Cole’s was the
only Polaroid in a six-pack that included five other mug shots.

Collecting Confidence Judgments The ABA endorses the practice of collecting a ““clear
statement... from the eyewitness at the time of the identification and before any feedback as to
whether he or she identified the accurate culprit.””™ The eyewitness should also never be told
whether he selected the suspect so that confidence is not artificially inflated.”

Lineup Method The ABA has stated that the breadth of scientific evidence is insufficient
to endorse one method over the other at this time.”® The ABA thus recommends a conservative
approach to utilizing sequential lineups, similar to that adopted by some states,’” where select

police departments utilize sequential lineups and research their effectiveness and practicability.

21d. at 12.

"1d. at 13.

™ 1d. (quoting Steven Penrod, Eyewitness Identification Evidence: How Well Are Witnesses and Police Performing?,
18 CRIM. JusT. MAG., Spring 2003, at 37).

1d. at 14.

*1d. at 12.

" 1d. at 20. See generally supra pp. 16-18 and accompanying notes (detailing Illinois’ conservative approach to
implementing sequential lineup procedure).
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International Association of Chiefs of Police

The International Association of Chiefs of Police (IACP) is the world's oldest and largest
nonprofit membership organization of police executives, and the organization routinely publishes
“training keys,” documents on the most current practices of policing and related science that can
be used by members in departmental training. One such document details the IACP’s
recommendations for the administration of eyewitness identification practices.”® Many of the
policies endorsed by the IACP align with the practices cited by various academic, legal and other
stakeholder groups. These policies include: preference for live or photo lineups over show-ups;
double-blind lineup administration; pre-lineup cautionary instructions stating that the perpetrator
may or may not be present and that no selection is required; barring multiple witnesses from
communicating until all have completed the identification process; sequential rather than
simultaneous lineup administration; selecting lineup fillers who do not so closely resemble the
suspect that correct identification is difficult; a lineup size of no less than five or six subjects; the
suspect not appearing in multiple subsequent photo or live lineups; documenting the witness’
confidence immediately after a selection is made; video or audio recording of the lineup
whenever possible; no congratulation or suggestive statements to the witness after an
identification is made; photographs used in photo lineups should be similar in size, color and
format; and preservation of the photo lineup used.”

What distinguishes the IACP is first, the amount of detail that is included in each of the
recommendations because, as a practical guide and training document for law enforcement, this

maximizes its utility. Second, the IACP makes recommendations on additional facets of

8 INT’L ASS’N OF CHIEFS OF POLICE, supra note 56.
1d. at 2-4.
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eyewitness identification procedures that come from its unique law enforcement perspective.
These recommendations are discussed below.

The IACP endorses in-person lineups as the generally preferable eyewitness
identification procedure and recommends measures in addition to the commonly cited practices
listed above.®® Besides the normal statements included in pre-lineup cautionary instructions, the
IACP recommends informing the witness that the individuals present in the lineup may not
appear as they did on the date of the incident due to changes in features, such as head and facial
hair or scars. Furthermore, it is advised that the witness be told that whether an identification is
made, the police will continue with the investigation.?" It is also stated that some authorities
caution against using plainclothes police officers as fillers in lineups because they do not
naturally look or act like suspects, or may have been seen by the witness in the community or in
other contexts.®?

The group makes a specific recommendation regarding the double-blind administration of
lineups, stating that if possible, officers who are not assigned to the case at issue should
administer the procedure. Doing so helps to minimize the possibility that the officers who are
conducting the investigation will influence (inadvertently or otherwise) the witness as to which
subject to pick, or put pressure on the witness to make a selection at all.®®

In preparation of the lineup, the IACP states that the witness should not be allowed to see
photos of the suspect, nor see the suspect in person, such as in an office or holding cell.?* If

more than one witness is to view a lineup, it is noted that they should be kept separate prior to

the lineup and should not be permitted to discuss the case or compare descriptions of the

8 4.
8 1d. at 3.
8 4.
4.
¥ 1d.
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perpetrator.®®> Similarly, the group condemns the practice of having a group of witnesses view a
lineup simultaneously, instead advising that the lineup should be presented to one witness at a
time. In extenuating circumstances where more than one witness must be present
simultaneously, the witnesses should be required to make their identifications silently, in writing,
and should not be permitted to discuss the identification aloud with each other or with the
officers present.®® It is also recommended that two or more lineups be conducted when possible,
where one lineup includes the suspect and the others do not (“blank lineups”).®’

The IACP makes numerous recommendations to the administration of photo lineups,
many of which mirror those made regarding live lineups. Specifically regarding photo lineups, it
is stated that there should be at least six photographs; that mug shots and snapshots should not be
mixed; that if mug shots are used, any identifying information regarding the subject of the
photograph should be concealed; and the lineup should never include more than one photo of the
same suspect.®® Recommendations similar to those offered the DOJ, ABA, and IACP have also
been offered by advocacy groups such as the Innocence Project®® and The Justice Project.”

Eyewitness Recommendations from Texas Organizations

Governor’s Criminal Justice Advisory Council On March 14, 2005, Governor Rick Perry

announced the creation of the Governor’s Criminal Justice Advisory Council (CJAC) to advise

him on the “adequacy of criminal procedures from the initial stage of investigation into a crime

%1d.

%1d. at 3-4.

8 See Wells, supra note 27.

8 INT’L Ass’N OF CHIEFS OF POLICE, supra note 56, at 4.

8 The Innocence Project, Eyewitness Identification Reform, (Oct. 2009) (on file with the Texas Task Force on
Indigent Defense).

% THE JUSTICE PROJECT, EYEWITNESS IDENTIFICATION: A POLICY REVIEW, available at
http://www.thejusticeproject.org/wp-content/uploads/polpack_eyewitnessid-fin21.pdf.
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to appellate and post-conviction proceedings.”®* Made up of elected officials, judges, attorneys,
and other stakeholders, CJAC recommended in its January 2006 report that “the state
immediately undertake a pilot project [...] to test simultaneous and sequential identification
procedures under the direction of an expert.”% Although a study did not occur following the
recommendation, a study is currently underway in the Austin Police Department that is lead by
one of the top eyewitness identification research in the nation.

Texas Criminal Justice Integrity Unit The Texas Criminal Justice Integrity Unit (TCJIU)
is an ad hoc committee created by Judge Barbara Hervey of the Texas Court of Criminal
Appeals. The committee was established in June 2008 to review the strengths and weaknesses of
the Texas criminal justice system and bring about meaningful reform through education, training,
and legislative recommendations.

Eyewitness identification error is an ongoing area of consideration for TCJIU, and
several subject matter experts were invited to address the Unit in 2008 on how Texas can best
prevent wrongful conviction due to eyewitness error. Following presentations by Barry Scheck,
Director of the Innocence Project; John Terzano, President of The Justice Project; the Richardson
Police Department; and Dr. Gary Wells, Director of Social Sciences of the Institute of Forensic
Science and Public Policy located at lowa State University, TCJIU’s 2008 Annual Report of
Activities concluded that “instituting reforms in the eyewitness identification procedures used by
law enforcement agencies throughout Texas should have the highest priority of any efforts in the

area of wrongful convictions.”%

°1 Rick Perry, Governor, State of Texas, Address to the Texas Daily Newspaper Association (March 14, 2005),
available at http://governor.state.tx.us/news/speech/9963/.

%2 GOVERNOR’S CRIMINAL JUSTICE ADVISORY COUNCIL, RECOMMENDATIONS TO GOVERNOR RICK PERRY 22-23
(2006).

% TEX. CRIMINAL JUSTICE INTEGRITY UNIT, 2008 ANNUAL REPORT OF ACTIVITIES 7 (2008), available at
http://www.cca.courts.state.tx.us/tcjiu/reports/TCJIIU-2008-report.pdf.
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This concern was echoed in TCJIU’s 2009 report, in which the committee encouraged
law enforcement entities in Texas to follow the lead of Richardson, Dallas, and other
jurisdictions that have voluntarily reformed their eyewitness identification procedures.®* Both
Richardson and Dallas Police Departments have adopted the double-blind approach to lineup
administration, along with other improvements to cautionary instructions, filler selection, and
procedure documentation in their standard operating procedures. In 2009, TCJIU was able to
report that the Texas Commission on Law Enforcement Officer Standards and Education had
adopted an eyewitness identification procedure course into its Basic Peace Officer Course
curriculum.®® This achievement was the result of work initiated in 2008 to improve the training
of all officers in the area of eyewitness identification procedures. The report also stated that the
TCJIU is in the process of collaborating with other members of the criminal justice system to
develop legislation that will address the issue of eyewitness identification procedure reform
statewide.*

Texas and State Practices
Practices Nationwide

Although the practices recommended by the Department of Justice and others have been
available to law enforcement for over a decade, only a handful of states have adopted eyewitness
reform. In Maryland, law enforcement agencies must adopt written policies that comply with the
DOJ standards.®” North Carolina passed a law in 2007 that requires double-blind administration,
sequential presentation of lineup members, and appropriate cautionary instructions; guides filler

selection and lineup construction; makes provisions for multiple witnesses; asks for a

% TEX. CRIMINAL JUSTICE INTEGRITY UNIT, 2009 ANNUAL REPORT OF ACTIVITIES 7 (2009), available at
http://www.cca.courts.state.tx.us/tcjiu/reports/TCJIIU-2009-report.pdf.
95
Id.
*d.
% MD. CODE ANN., [Public Safety] § 3-506 (LexisNexis 2010).
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contemporary confidence statement from the witness; and requires documentation of the
procedure, including video for live lineups.®® Wisconsin law requires law enforcement agencies
to adopt written eyewitness policies and procedures that can prevent wrongful convictions, and
the Attorney General makes model policies on blind administration, sequential presentation,
cautionary instructions, filler selection, and confidence statements available.*® The Attorney
General also provides training to support implementation of these policies. Although not
codified in statute, the Attorney General of New Jersey made the state the first in the nation to
adopt DOJ recommendations.’® Ohio mostly recently adopted reform that requires blind
administration and documentation of the procedure.*®

In statutes and best practices adopted by North Carolina, Wisconsin, and Ohio, provisions
were made to allow for blind administration through the use of alternative methods. These
methods may include administration on a computer or laptop, or blind administration may be
achieve through the “folder method.” Although described briefly in the North Carolina Statute,
the folder method received fuller treatment in both the Wisconsin and Ohio statues. Law
enforcement officers who use this procedure place a filler photo into a folder and mark that
folder number one. Four additional filler photos and one suspect folder are placed in separate
folders, shuffled so the officer does not know which folder contains the photo of the suspect, and
numbered two through six. Two or more empty folders are added at the end and numbered
consecutively from seven onward. In this way, an officer who is involved in the investigation of

a crime may administer an identification procedure to an eyewitness and still reap the benefits of

% N.C. GEN. STAT. § 15A-284.52 (2010).

% Wis. STAT. § 175.50 (2008).

1% Memorandum from John J. Farmer Jr., Attorney General of the State of N.J., to all county prosecutors, Col.
Carson J. Dunbar, Jr., Superintendent, NJSP, all police chiefs, all law enforcement chief executives, Re: Attorney
General Guidelines for Preparing and Conducting Photo and Live Lineup Identification Procedures (Apr. 18, 2001),
available at http://www.state.nj.us/Ips/dcj/agguide/photoid.pdf.

1% OHI0 REV. CODE ANN. § 2933.83 (West 2010).
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blind administration. The folder method may prove especially useful rural jurisdictions with few
or no officers available to administer a lineup who are unaware of the police suspect.
Texas Practices

Insight into Texas policies and procedures was revealed by a 2008 study conducted by
The Justice Project.’% In a survey of 1,038 law enforcement agencies, it was found that out of
750 responsive departments, only 88 (12%) had any written policies to guide investigators as
they prepare and administer eyewitness identification procedures. Even fewer of those
procedures comported with recommended practices in the areas of cautionary instructions,
composition fairness, blind administration, and comprehensive documentation. For example,
only seven departments were found to use blind administration and only four require
documentation of an identification procedure. The Justice Project concluded that the “lack of
standardized protocol indicates that Texas is failing to reap the benefits of systematic scientific
research on eyewitness error. . . .”*%

Since this research was conducted, a few large departments have revised their eyewitness
identification procedures. For example, Dallas Police Department announced in January of 2009
that the department would adopt sequential double-blind procedures,** and Austin Police
Department is currently participating in a study to evaluate simultaneous and sequential lineups

that are administered by laptop.'® There are still hundreds of departments, however, that may

use unnecessarily suggestive procedures. The recommends proposed by the Panel will help to

192 See THE JUSTICE PROJECT, supra note 2.

% 1d at 3.

104 Jennifer Emily, Dallas Police Drop Study, Plan Photo-Lineup Changes, DALLAS MORNING NEWS, Jan. 16, 2009,
at 1B, available at http://www.dallasnews.com/sharedcontent/dws/dn/latestnews/stories/
011609dnmetsequentialblind.4311ff6.html.

1% press Release, lowa State Univ., ISU psychologist Wells is conducting two new studies on eyewitness
misidentifications, (Nov. 5, 2009), available at http://www.news.iastate.edu/news/2009/nov/eyewitness; see also
MyFox Austin, Crimewatch: APD Photo Lineups (2010), http://www.myfoxaustin.com/dpp/news/
crimewatch/Crimewatch-APD-Photo-Lineups-20100712-kthcw/.
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ensure that the best evidence possible is collected during criminal investigations and presented to

judges and juries at trial.
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1.

Although the Panel agrees that the reforms listed above are necessary for the State of
Texas, additional policy reforms and approaches have been suggested and may be

considered by the Legislature, as outlined below in the concurring report.

Concurring Report to TCAP Eyewitness Identification Report
(Supplemental materials found in Appendix B)
By Prof. Sandra Guerra Thompson

University of Houston Law Center

TCAP should make recommendations for the adoption of statutory rules to govern
the use of single-suspect showups.

a.

The failure to address single-suspect showups is a major and unnecessary
omission in the TCAP report. A large percentage of identifications are obtained
by means of single-person “showups.” In Dallas, three of the first 19 DNA
exonerations were due to erroneous identifications at showups. Twenty percent of
the DNA exonerations nationwide are due to the use of this highly suggestive
procedure. (see attachment)

The Department of Justice Report, Eyewitness Evidence: A Guide for Law
Enforcement (1999), requires administrators to (1) document a witness’s
description of the suspect prior to a show-up and (2) separate witnesses during a
showup. It recommends that if witness make a positive identifications,
investigators should consider using other types of identification procedures for all
subsequent confirmatory identifications, rather than this highly suggestive
method. As with lineups and photo arrays, the DOJ report also requires
investigators to give cautionary instructions to the witness that the person in the
showup may or may not be the perpetrator, and it urges investigators to obtain a
statement of the witness’s certainty following a positive identification and
maintain written documentation of that statement. Specifically, the DOJ report
requires written documentation of the time, place, and result of the showup. The
Innocence Project further recommends that the showups occur in a neutral, non-
law enforcement location, without handcuffs (when practicable), and with the
suspect removed from the squad car. It also recommends that showups be
videotaped whenever practicable.

Other states have adopted measures to limit and regulate the use of showups. The
Wisconsin, New York, and Massachusetts high courts, for example, refuse to
admit identification testimony if it is based on a showup, unless the showup was
conducted in the immediate aftermath of the crime or other exigent circumstances
necessitated it. Maryland requires its law enforcement agencies to adopt written
policies on identification procedures that comply with the Department of Justice
recommendations.
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d. The Dallas Police have good written guidelines for showups (see attached): only
to be used when necessary and appropriate, not when probable cause to arrest
exists, within a short window of time (30 minutes — 2hours), if suspect
apprehended near the crime, if public safety concerns exist. Also requires police
to instruct witness that the person may or may not be the perpetrator and that the
investigation will continue regardless of whether an ID is obtained, if one witness
makes an ID subsequent witnesses will be shown lineups, separate witnesses (one
witness per showup, other witness cannot be present), avoid suggestive statements
(use of the word “suspect”), document detailed description from witness
beforehand, do not use showup if suspect does not match witness’s description,
and documentation (completion of showup documentation form).

e. Guidelines recommended by the IACP (International Association of Chiefs of
Police) in their Traning Key #600 are similar (see attached): no showup if
probable cause to arrest, obtain complete description from witness before a
showup, suspect should not be in a cell, handcuffed or in jail attire, separate
witnesses and do not allow them to talk about the ID before or after, same suspect
should not be shown to a witness more than once, suspect should not be required
to wear perpetrators clothing or speak similar words, police should avoid
suggestive statements about the suspect, witnesses should be warned the person
they view may or may not be the perpetrator, and confidence statement should be
obtained. However, these guidelines do not address any time limitations (2 hours
after the crime, etc), when showups are appropriate, or that if one witness makes
an ID subsequent witnesses should be shown a lineup instead.

2. TCAP should recommend that all witnesses who make an identification be asked for
a statement of certainty.

There is robust scientific research demonstrating the confidence is malleable, and can be
easily inflated by feedback received post-identification. Moreover, studies have found
that jurors place great weight on the confidence of eyewitnesses at trial, irrespective of
their accuracy. As long as witnesses are permitted to state their confidence in their
identifications at trial, it is critical that their level of confidence be documented, in the
witness’s own words, at the time of the out-of-court identification. While TCAP’s
recommendation that the police document anything the witness says is a good one, it
should recommend, specifically, that the witness’s confidence be documented, since there
may be witnesses who make identifications but do not, on their own, express their degree
of certainty.

3. Regarding warnings to witnesses, while TCAP recommends the most critical
warning (the perpetrator may or may not be present), it should be noted that other
instructions could and should be given as well.
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A better and more comprehensive set of instructions can be found in legislation passed in
North Carolina in 2008

a.
b.
C.
d.

e.

a.

The perpetrator might or might not be presented in the lineup,

The lineup administrator does not know the suspect's identity,

The eyewitness should not feel compelled to make an identification,

It is as important to exclude innocent persons as it is to identify the perpetrator,

The investigation will continue whether or not an identification is made.

TCAP should recommend blind and sequential lineups and photo arrays.

Research experiments have shown time and again how some practices are
suggestive or conducive to erroneous identifications. Some law enforcement
officials have taken the position that laboratory studies are not relevant to real
police work, but the constant flow of DNA exonerations proves that the findings
of those laboratory studies were right all along. Those studies have
overwhelmingly demonstrated the problem of “relative judgment” that causes
erroneous identifications and that sequential identification procedures can
minimize this effect.

Researchers distinguish between identifications based on “relative judgment”
(comparable to the use of a process of elimination) and “recognition memory.”
The following is a discussion about relative judgment by Gary Wells, one of the
top psychologists who has conducted decades of research on eyewitness
identifications:

“[P]eople have a tendency to select the person who looks most like the offender
relative to the other members of the lineup. At first glance, this relative-judgment
process would seem to be nonproblematic. In fact, however, the relative-judgment
process is extremely problematic. The problem is made apparent by considering
the fact that there is always someone who looks more like the offender than the
remaining members of the lineup, even when the lineup does not include the
offender. In these cases, eyewitnesses have a tendency to select that innocent
person and confuse this relative-judgment process with recognition memory.

The relative-judgment problem is well illustrated in an experiment in which a
crime was staged 200 times for 200 separate witnesses. All of the witnesses were
then shown one of two lineups. Every witness was warned that the offender might
or might not be in the lineup. Half of the witnesses viewed a six-person lineup in
which the offender was present. Of these 100 witnesses, 21% made no selection at
all, 54% picked the offender, 13% picked particular filler, and the remaining
witnesses spread their choices across the other lineup members. The other half of

' N.C. GEN. STAT. § 15A-284.52(b)(3) (2009).
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the witnesses viewed a lineup in which the offender was removed and was not
replaced. The critical question in this scenario is what happened to the 54% of
witnesses who would have chosen the offender had he been present; did they shift
to the no-choice category, thereby causing 75% to make no choice? No. Of these
100 witnesses, the no-choice rate increased to only 32% whereas the person who
was previously picked only 13% of the time was now picked 38% of the time. In
other words, even though all of the witnesses were warned that the offender might
not be in the lineup, removing the offender from the lineup led witnesses to shift
to the "next best choice," nearly tripling the jeopardy of that person. Controlled
eyewitness experiments consistently show that the most difficult problem for
eyewitnesses is recognizing the absence of the offender because, even when the
offender is not in the lineup, there is still someone who looks most like the
offender relative to other members of the lineup.

The majority of DNA exoneration cases represent instances in which the actual
offender was not in the lineup. This is precisely what eyewitness researchers had
predicted based on data from controlled experiments. Unfortunately, there are
hundreds of circumstances under which police might unknowingly place an
innocent suspect in a lineup. Sometimes police place an innocent suspect in a
lineup because they received an anonymous but erroneous tip that the person was
the offender; sometimes an innocent suspect is placed in a lineup merely because
the person fits the general physical description and was in the vicinity of the
crime; sometimes an innocent person came into possession of something linked to
the crime; and sometimes one or more detectives places a suspect in a lineup
based on a "hunch." Whatever the cause, it can never be presumed that the suspect
is the offender; if police knew that, they would not need the lineup at all.”
(Wisconsin Law Review, 2006)

C. A large body of peer-reviewed research conducted over the last 20 years
demonstrates that sequential presentation, when coupled with a “blind”
administrator, greatly minimizes the likelihood of incorrect identifications.

d. The Illinois State Police study that created controversy over sequential lineups
was worthless and should not impede important reform. This report has caused
some law enforcement agencies to oppose sequential procedures, but others have
rejected it.

e. A distinguished panel of seven scientists outside the field of eyewitness
identification studied the Illinois experiment and found that it had a fundamental
confound in its comparison of double-blind sequential lineups with non-blind
simultaneous lineups, a flaw that has “devastating consequences for assessing the
real-world implications...[and] guaranteed that most outcomes would be difficult
or impossible to interpret.” In short, the study could not answer the research
question as to whether sequential lineup procedures are superior to simultaneous,
nor whether double-blind procedures are superior to non-blind. (2008)
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Moreover, a recent journal article summarized the data from the Evanston police
department, procured through a Freedom of Information Act lawsuit filed by the
National Association of Criminal Defense Lawyers and the MacArthur Justice
Center of the Bluhm Legal Clinic at Northwestern University School of Law,
raises even more serious concerns about the validity of the Illinois study (Chicago
and Joliet have not yet turned over their data), specifically about the lack of
random assignment.? Random assignment is a fundamental requirement of sound
scientific study. Underlying data Dr. Steblay’s comparison of the data from the
non-blind simultaneous lineups to data from the double-blind sequential lineups
reveals not only that the study’s cases were not randomly assigned to the two
conditions, but that the cases more likely to result in suspect identifications were
assigned to the non-blind simultaneous condition.

f. TCAP is not the correct forum to make political compromises on account of law
enforcement resistance to changes due to the confusion created by the Illinois
study. The proper role of this panel is to advise the legislature on the best
practices for reducing wrongful convictions.

g. Other states have adopted sequential identification procedures, even after the
Illinois study was reported. The Attorney General of Wisconsin rejected the
conclusions on sequential procedures of the Illinois study and continued to require
blind and sequential procedures. (2006) New Jersey’s Attorney General had
adopted blind and sequential lineups and photo arrays in 2001 and made no
change in light of the Illinois study. The North Carolina legislature adopted
sequential, double-blind for lineups. (2007). Ohio reformed its procedures to
adopt a sequential “folder” method (2010).

5. TCAP should propose more active judicial oversight of eyewitness identification
evidence.

Texas law should address the inherent weaknesses in eyewitness testimony with
mandates to trial courts regarding reliability hearings, jury instructions, and expert
testimony. This approach is reflected in the framework proposed by the Innocence
Project and adopted by the Special Master in State v. Henderson. See. State v.
Henderson, A-9 Sept. Term 2008, 2009 N.J. LEXIS 45 (N.J. Feb. 26, 2009). Specifically,
reliability hearings should be conducted in every case to examine all relevant factors both
event and procedure-related, affecting identification accuracy, including suggestion by
non-state actors. In addition, remedial interventions such as jury instructions on the
numerous variables shown by robust scientific studies (and, in particular, meta-analyses)
to affect the reliability of identifications, admission of expert witnesses, requiring
corroborating evidence, or exclusion to address the inherent weakness of some
identifications. The lack of reliability of identifications may be the result of
contamination of the witness’s memory by other witnesses, family and friends, the media,

2 Nancy K. Steblay, What We Know Now: The Evanston Illinois Field Lineups, Law & Hum. Behav. (forthcoming
2010).
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or simply on account of factors inherent in the witness (including race®, stress, age,
influence of alcohol) or factors inherent in the crime (including whether a weapon was
present, the distance between the witness and the perpetrator, lighting conditions, etc.).
The important thing to note here is that some identification testimony is too unreliable to
admit or may require some remedial intervention, even though the police may fully
comply with “best practice” procedures.

The TCAP proposals focus only on “system variables,” not “estimator variables.”
System variables are those factors that the legal system can control, for example, by
means of improved police procedures. Estimator variables are those qualities inherent in
the eyewitness such as the witness’s age or race, the ability to observe the suspect,
lighting conditions, etc.

In June of 2010, a Special Master appointed by New Jersey’s top court called for a major
overhaul of the legal standards for the acceptance of eyewitness testimony in court, citing
33 years of robust scientific research on memory and interview techniques. The Special
Master’s opinion was made public in a 64-page report following an unprecedented
hearing on eyewitness identification science and law that began in September 2009.

The New Jersey court recommended that prosecutors — not defendants — should bear the
burden of proof regarding the reliability of eyewitness testimony, and that juries as well
as judges should be fully informed as to the factors proven by science to impact
eyewitness identification reliability.

The court also found that not just law enforcement but “outside actors” (e.g., other
witnesses or family members) can contaminate a witness” memory, and courts should
take this into account when reviewing the reliability of testimony.

In 2007 and 2009 respectively, the Tennessee and Utah Supreme Courts required that
expert testimony be admitted when the requirements of Rule of Evidence 702 are met,
removing the traditional discretion of trial courts to exclude the testimony.

6. TCAP should not propose that the Bill Blackwood Law Enforcement Management
Institute develop a model policy and that law enforcement agencies be required to
adopt procedures that comply with the model policy.

If TCAP chooses to propose that the legislature delegate rulemaking authority to the Bill
Blackwood Institute, a number of procedural steps must be taken to properly implement
the regulatory authority of the Institute. Otherwise, the Institute would only be making
recommendations that would not be legally enforceable under the exclusionary rule of
Article 38.23.

a. The purported advantages of delegation are said to be:

® A major concern is the fact of reduced accuracy due to the witness being of a different race than the suspect. This
factor is so thoroughly established in the research as to be beyond dispute. New Jersey Supreme Court has
mandated jury instructions on cross-race identification when identification plays a key role and there is no
corroborating evidence (1999).
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I. that it enables a timely response to updated research; greater flexibility
than legislative rulemaking process;

ii. the Institute has experts available to draft procedures; and
iii. these same experts would provide police training.
b. Countervailing Considerations:

I. Best practices and scientific research have already become well-
established. Major changes to best practices are highly unlikely. Only
minor changes may be required, and the legislature can make these.

ii. If all departments are required to follow the procedures, it does not make
sense to change the rules regularly. Changes would require re-training.
There should be stability, and only important changes should be made.
Legislative rulemaking process can address the few, important changes as
needed.

iii. The Bill Blackwood Law Enforcement Institute is not a regulatory agency.
The Institute describes itself as a law enforcement training program:

The Bill Blackwood Law Enforcement Management Institute of Texas
(LEMIT) was created by the 70th Texas Legislature to develop the
administrative, analytical, and executive skills of current and future law
enforcement officials at no cost to either the participant or his/her agency.
Public administration, management issues, the political, legal, and social
environments of policing, and advanced technical issues are studied in
detail. It is the largest and most sophisticated statewide preparation
program for police management in the United States.

The Institute’s mission statement does not include acting as a regulatory
agency, but only as an educational organization:

OUR MISSION

We are committed to serving the law enforcement profession through
exceptional education, research, and training. Our aim is to inspire
excellence in management and leadership through personal and
professional development.

v, Under the TCAP proposal, the Institute would de facto be vested with new
rule-making authority since the proposed legislation would require all law
enforcement agencies to comply with the “model policy” of the Institute.
According to some members of TCAP, the “model policy” would have the
effect of law for purposes of the exclusionary rule in Article 38.23. Thus,
it is not accurate to call it a “model policy;” it would instead be a set of
legally-required procedures. Alternatively, if it is merely a “model
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Vi.

Vil.

viii.

policy,” then it is not subject to Article 38.23. The courts would not
consider the police department’s guidelines based on the model policy to
be legally required. In that case, the legislature would have succeeded in
creating a wish list of procedures, but no actual enforceable rules.

How will the individuals within the Institute who will have rule-making
authority be appointed? The legislature will need to specify how
individuals will be appointed to the new rule-making body within the
Institute. The Institute is not a politically accountable body, so the
legislature would need to implement the means for the participation of
individuals representing a variety of viewpoints and areas of expertise so
that the rulemaking process is not anti-democratic.

Will the legislature provide a time table for promulgating the rules?

Will the legislature provide the procedures by which the Institute will rule
make? Typically, notice and comment procedures are required for
administrative rulemaking. Notice and comment is standard in
administrative rulemaking legislation to give the public the opportunity to
take part in the rulemaking process. Is this contemplated, or will it be a
closed-door process with no system for input from outside the Institute?

Since the Institute would be making legally enforceable rules for all Texas
police departments, the rules the Institute promulgates should be readily
available to the public by means of publication in the manner of statutes
and administrative rules. Specifically, the public should have access to the
rules online and in print form.
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Chapter 2: Electronic Recording of Custodial Interrogations

“...[Clonfession evidence is inherently prejudicial and highly damaging to a defendant, even if it

is the product of coercive interrogation, even if it is supported by no other evidence, and even if it

is ultimately proven false beyond any reasonable doubt.”*

Panel Recommendations

Although false confessions may never be completely eradicated from criminal investigations due
to personal or situational factors, statewide policies can be adopted to guide law enforcement,
judges, and juries on the best methods to document and preserve confessions in the context in
which they were elicited. To help prevent wrongful conviction due to false confessions in Texas,
the Panel recommends the following:

6. The State of Texas should adopt a mandatory electronic recording policy, from
delivery of Miranda warnings to the end, for custodial interrogations in certain
felony crimes.? The policy should include a list of exceptions to recording and the
judicial discretion to issue a jury instruction in the case of an unexcused failure to
record.

The Panel takes seriously the proposal that one way to prevent wrongful conviction due
to false confessions is to create a complete, accurate, and reviewable document that captures the
entirety of the custodial interrogation; thus, the Panel recommends that electronic recording be
made mandatory in Texas for custodial interrogations in certain felony criminal cases.

Specifically the Panel recommends recording in cases of murder, capital murder, kidnapping,

! Steven A. Drizin & Richard A. Leo. The Problem of False Confessions in the Post-DNA World, 82 N.C. L. REV.
891, 961 (2004).
2 See Appendix C for compromise model bill language.
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aggravated kidnapping, continuous sexual abuse of child, indecency with a child, sexual
performance by a child, sexual assault, and aggravated sexual assault. Audiovisual recording of
interrogations may be especially important in a multicultural state like Texas, where questions of
translation of rights, waivers, questions, and answers may arise.”

The decision to limit the recommended recording requirement to these crimes in
particular was made for several reasons. First, the list of crimes included under Sec. 3g of the
Code of Criminal Procedures Chapter 42.12 is quite broad. By delineating specifically which
crimes require recordation of custodial interrogations, the obligation is much clearer for the law
enforcement officials who must conduct the recordings. Second, crimes are frequently added to
or subtracted from Sec. 3g. Defining the recording requirement through a list of crimes rather
than a statutory reference again provides clarity to those who must carry out the policy. The
Panel believes this policy will offer the best protection to innocent defendants and to the officers
who investigate crimes while taking into account the concerns about recording that have been
raised by Texas jurisdictions.

The Panel further recommends that exceptions to electronic recording be allowed for
good cause, such as equipment malfunction, uncooperative witnesses, spontaneous statements,
public safety exigencies, or instances where the investigating officer was unaware that a crime

that required recorded interrogations had been committed. This further takes into consideration

® In an analysis of 560 separate warnings from more than 400 county and state jurisdictions across the United States,
an empirical study conducted by a University of North Texas professor found more than 225 variations of the
Miranda warnings. See Richard Rogers, et al., An Analysis of Miranda Warnings and Waivers: Comprehension and
Coverage, 31 LAW & HuM. BEHAV. 177 (2007). Individual warnings varied from simple descriptions of 6-10 words
to complex explanations that easily exceed 40 words. Some of the Miranda warnings required 2.8-grade level to
understand, while others required a post-graduate education to understand the warning given. Another linguistic
issue is the comprehensibility of the warning, while yet another is the fact that translation of the warning by a police
officer (rather than a neutral third party interpreter) can serve as a form of linguistic duress that results in a wrongful
waiver. See SUSAN BERK-SELIGSON, COERCED CONFESSIONS: THE DISCOURSE OF BILINGUAL POLICE
INTERROGATIONS 41, 46 (Mouton 2009).
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the contingencies that investigating officers may face when dealing with a witness or suspect in
the field.

The final recommendation from the Panel is that in instances where the Court determines
that unrecorded interrogations are not the result of good faith attempts to record or that none of
the exceptions to recording apply, the Court may deliver an instruction to the jury that it is the
policy of the State of Texas to record interrogations, and they may consider the absence of a
recording in evaluating evidence that arose from the interrogation. The Panel believes that this
three-tiered approach to electronic recording of custodial interrogations will best serve criminal

justice stakeholders in our state without placing undue burden on any one party.

Panel Report

Introduction

One of the factors that has contributed to wrongful convictions in Texas is that of false
confessions. Of the first 39 DNA exonerations documented by The Justice Project in 2009, five
cases involved the false confession or plea of either the defendant or a co-defendant.® For
example, both Christopher Ochoa and Richard Danziger spent over 12 years in prison for murder
and sexual assault due to a false confession that was secured after Ochoa’s grueling two-day
interrogation. In addition, both Steven Phillips and Patrick Waller pled guilty to additional
crimes following an initial wrongful conviction by trial. In order to assess the adequacy of Texas
statutes that govern statement evidence and to determine the best policy for Texas, the Timothy

Cole Advisory Panel on Wrongful Convictions (“the Panel”) conducted a wholesale examination

* THE JUSTICE PROJECT. CONVICTING THE INNOCENT: TEXAS JUSTICE DERAILED: STORIES OF INJUSTICE AND THE
REFORMS THAT CAN PREVENT THEM (2009), available at http://www.thejusticeproject.org/wp-content/uploads/
convicting-the-innocent.pdf.

®|d.at 28. False confessions or pleas were made by Eugene Henson, Christopher Ochoa, Steven Phillips, and
Patrick Waller. Ochoa’s false confession was used to secure a guilty verdict in the trial of Richard Danziger. Id.
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of the science behind false confessions, recommended practices promoted by a variety of
criminal justice organizations, and the policies adopted by U.S. and Texas jurisdictions. Based
on this examination, as is fully explored later in this document, the Panel recommends that Texas
adopt a statewide police to record interrogations in certain classes of crimes.
Texas Statutes Regulating Statement Evidence

The definition and use of statement evidence in Texas courtrooms are regulated by
Avrticles 38.21-.22 of the Texas Code of Criminal Procedures (CCP). The statute defines a
statement as “a statement signed by the accused or a statement made by the accused in his own
handwriting or, if the accused is unable to write, a statement bearing his mark, when the mark
has been witnessed by a person other than a peace officer.”® These statements may be used in

"7 and follow the

court if they are “freely and voluntarily made without compulsion or persuasion
rules established in Miranda v. Arizona® and subsequently expanded in Art. 38.22. These rules
stipulate that the suspect must be informed that he has the right to remain silent, that any
statement may be used in court, that he has the right to an attorney, and that he has the right to
end an interview at any time. Suspects must knowingly and voluntarily waive these rights in
order for an interview to commence.®

Texas statute further regulates the use of audiovisual recordings of statements in the case
of oral and sign language statements. The statute specifically states that most oral and sign

language statements may only be used against the suspect if “an electronic recording which may

include motion picture, video tape, or other visual recording, is made of the statement.”*® The

® TEX. CODE CRIM. PROC. ANN. art. 38.22 § 1 (Vernon 2010).

"1d. art. 38.21.

8384 U.S. 436 (1966). See also Montejo v. Louisiana, 130 S. Ct. 23 (2009) (overruling Michigan v. Jackson, 475
U.S. 625 (1986), which sought to assure that the right to counsel is not lost during police interrogation); Berghuis v.
Thompkins, 130 S. Ct. 2250 (2010) (ruling that a suspect must vocalize his or her wish to remain silent).

® Miranda, 294 U.S. at 475.

19 TEx. CoDE CRIM. PROC. ANN. art. 38.22 § 3 (Vernon 2010).
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suspect must also be read his or her rights on tape and voluntarily waive those rights, all voices
on the recording must be identified, and the defendant’s attorney must be given a copy of the
recording no later than 20 days before trial.**

Although the Texas statute does provide that statements in certain situations be recorded
through audiovisual means, the existing statute differs significantly with the interrogation
recording practices voluntarily adopted by many jurisdictions within Texas and several other
states. First, audio and/or video recording under the existing statute is only required for a
statement—not a custodial interrogation. In other words, statutory obligations are satisfied when
recordings capture the result of a custodial interrogation, but not the interrogation itself. Second,
recording is only required in the case of oral or sign language statements, which are relatively
rare. Law enforcement agencies overwhelmingly rely on the written statements that are
described in CCP §38.22 Sec. 1.

To analyze whether current statutes are effective in preventing wrongful convictions, the
Panel examined the research on interrogations, false confessions, and policies that have been
implemented in other jurisdictions to address the problem of false confessions. As directed in
HB 498, the Panel paid particular attention to the recording of custodial interrogations in its
analysis of policy recommendations for Texas.

The Science of False Confessions

When asked if they would ever confess to something that they did not do, most people

respond with a resounding “no.” In fact, in a survey of jury-eligible individuals in the United

States, over 85% of respondents indicated that they would personally be very unlikely to confess

M.
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to a crime that they did not commit.*> We know through post-conviction DNA testing, however,
that people do indeed confess to crimes that they did not commit. Although upon first blush this
may seem unbelievable or reserved for those who are weak of mind, research has demonstrated
that false confessions can and do occur, and exonerations in Texas and other states reinforce this
finding. Even the respondents in the jury-eligible survey recognized that false confessions do
occur, with over 35% in general agreement that suspects sometimes confess to crimes that they
do not commit.*® This indicates that although eligible jurors are unlikely to believe that they
themselves would falsely confess to a crime, they acknowledge that “others” may do so. Starting
with a known phenomenon of false confessions, scientists have documented, elicited, and
categorized the causes of false confessions.
Types of False Confessions

Researchers and theorists have classified the known cases of false confession into three
types: voluntary, coerced-compliant, and coerced-internalized.** In a voluntary false confession,
an innocent person may offer a false confession without being questioned by investigators for a
crime. In fact, those who offer voluntary false confessions may not even be a suspect at the time
he or she makes the false confession. In 2006, for example, John Mark Karr made a false
confession in the case of JonBenet Ramsey, a six-year-old girl who was killed in Colorado in

1996. After being apprehended in Thailand and flown back to Colorado to face prosecution,

12 inda A. Henkel, Kimberly A. J. Coffman & Elizabeth M. Dailey, A Survey of People’s Attitudes and Beliefs
About False Confessions, 26 BEHAV. ScCI. & L. 555, 571 (2008).

" 1d. at 564.

1 Saul M. Kassin & Gisli H. Gudjonsson, The Psychology of Confessions: A Review of the Literature and Issues, 5
PsycHoL. Scli. PuB. INT. 33, 49 (reviewing the types and theories of false confessions). No Texas DNA exoneration
cases that involved false confessions were related to voluntary confessions; all were coerced, but the record does not
indicate whether any of the false confessions were internalized. See THE JUSTICE PROJECT, supra note 2.
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tests revealed that Karr’s DNA did not match the DNA taken from the crime scene and that Karr
had made a voluntary false confession.®

The two types of coerced confessions, on the other hand, are elicited through the process
of interrogation and have been further categorized into compliant and internalized false
confessions. In coerced-compliant false confessions, the suspect “acquiesces to the demand for a
confession for instrumental purposes: to escape an aversive situation, to avoid explicit or implied
threat, or to gain a promise or implied reward.”*® Suspects facing multiple charges may decide
to “go along with” an investigator’s theory of the crime and confess in order to avoid prolonged
interrogation or confinement. Those who provide coerced-internalized false confessions,
however, “come not only to capitulate in their behavior, but also to believe that they committed
the crime in question, sometimes confabulating false memories in the process.”*” Suspects who
have memory problems due to drug or alcohol use, sleep deprivation, or other psychological
factors are at particular risk for this type of false confession.

The scientific research on coerced false confessions has spanned the entire timeline of
interrogations, starting with a suspect’s decision to waive his or her Miranda rights, through the
interrogation itself, to the internalization of the false confession. Researchers have also looked at
the impact of false confessions on the courtroom, with studies on jurors’ attitudes toward
confessions and false confessions. All of this research has led to the development of theories of
why people confess to crimes they did not commit and is summarized below.

Miranda Waivers
Although some false confessions are voluntary, most begin with a police suspect who

signs a Miranda waiver and agrees to be interviewed by investigators about a particular case

15 Kirk Johnson. Ramsey Case Suspect Cleared after DNA Tests, N.Y. TIMES, Aug. 29, 2006, at Al.
16 Kassin & Gudjonsson, supra note 12, at 49.
' 1d. at 50.
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without the presence of an attorney. Following the Reid technique,'® at some point during the
interview, the investigators become convinced of the person’s guilt and switch from interview to
interrogation, the hallmark feature of which is to refuse to accept a suspect’s statement of
innocence, instead continuing to pursue a confession until it is obtained.*® Although this may be
effective and appropriate for those suspects who are truly guilty, it puts those who are factually
innocent at risk of making a false confession. Investigators are no longer allowed to use “third
degree” methods to secure confessions (i.e. physical abuse), but they are allowed to use
psychological techniques to convince suspects that it is in their best interest to confess (see
review of psychological techniques below and supra note 16).

The question, then, becomes why do people agree to waive their Miranda rights and
potentially subject themselves to a psychological interrogation? An experiment conducted by
Kassin and Norwick addressed this question in an experiment designed not only to test how
investigative techniques affect the decision to waive one’s rights, but also the impact of
innocence on that decision.

Kassin and Norwick designed a study in which 72 psychology students were told either to
take a $100 bill from a drawer in a nearby classroom, or to simply open the drawer without

taking the money. Each student was then confronted by a condition-blind investigator in a room

'8 The Reid technique is a method of psychological interrogation that addresses both the setting and the content of a
custodial interrogation. As summarized by Kassin, “Proponents of the Reid technique advise interrogators to
conduct the questioning in a small, barely furnished, soundproof room” in order to isolate and produce anxiety in the
suspect. Kassin continues, “To further heighten discomfort, the interrogator may seat the suspect in a hard, armless,
straight-backed chair; keep light switches, thermostats and other control devices out of reach; and encroach on the
suspect’s person space over the course of the interrogation.” Regarding strategies to elicit a confession, the “Reid
operational nine-step process begins when an interrogator confronts the suspect with unwavering assertions of guilt
(1); develops ‘themes’ that psychologically justify or excuse the crime (2); interrupts all efforts at denial and defense
(3); overcomes the suspect’s factual, moral and emotional objections (4); ensures that the passive suspect does not
withdraw (5); shows sympathy and understanding and urges the suspect to cooperate (6); offers a face-saving
alternative construal of the alleged guilty act (7); gets the suspect to recount the details of his or her crime (8); and
converts the latter statement into full written or oral confession(9).” Saul M. Kassin, True Crimes, False
Confessions, 16 Scl. AM. MIND 24, 24 (2005).

19 See Drizin & Leo, supra note 1, at 911 (reviewing texts on how to conduct an interrogation through the Reid
technique, the most common form of interrogation in U.S. criminal investigations).
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set up as instructed by the leading interrogation manual, Criminal Interrogations and
Confessions.?® The investigator approached the students in either a friendly, neutral or hostile
manner and asked them to sign a Miranda waiver. The students had previously been instructed
to “do whatever they see as necessary to protect themselves.”?!

Kassin and Norwick found that overall, “42 out of 72 suspects (58%) signed the waiver
option.”?* Of those who were innocent, however, 81% signed the waiver, compared to just 36%
of the guilty students. When asked why they had waived their rights, 21 of the 29 innocent
students who signed the waiver “explained that they waived their rights precisely because they
were innocent—believing, apparently, in the power of this truth to prevail.”?* The study
concluded that innocent suspects may waive their right to an attorney because they believe that
since they are innocent, they have nothing to hide, and therefore, have no need for an attorney.
This belief is complicated by the concept of “investigator bias,” as explored below.

Investigator Bias and Ability to Detect Deception

One of the features of police interrogations under the Reid technique is that only those
who are reasonably believed to be guilty are interrogated.?* This is certainly an ideal scenario,
but we know from cases of wrongful conviction in Texas and elsewhere, however, that innocent

people are sometimes interrogated. For example, following the murder of a Pizza Hut manager

in Austin, Texas, police interrogated Chris Ochoa, who eventually confessed that he and a co-

? Fred E. Inbau, John E. Reid, Joseph P. Buckley & Brian C. Jayne, CRIMINAL INTERROGATION AND CONFESSIONS
(4" ed.) (2001).

“L1d. at 213.

?21d. at 215.

2 1d. at 216.

% See Kassin, supra note 16, at 27. (“A 2004 conference on police interviewing attended by the two [authors]
illustrates the problem of bias during questioning. Joseph Buckley—president of John E. Reid and Associates
(which has trained tens of thousands of law-enforcement professionals) and co-author of the manual Criminal
Interrogation and Confessions (citation omitted) —presented the influential Reid technique of interviewing and
interrogation. Afterward, an audience member asked if the persuasive methods did not at times cause innocent
people to confess. Buckley replied that they did not interrogate innocent people.”) Id. at 26.
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worker, Richard Danziger, had assaulted and killed the woman. That confession was used to
secure a guilty plea from Ochoa and was the key piece of evidence used to convict Danziger at
trial. Years later it was revealed through DNA testing that both men were actually innocent of
the crime.

In light of this case and many others around the nation, how are we to reconcile the desire
to only interrogate the guilty with the fact that wrongful convictions have arisen from false
confessions secured through interrogation of the innocent? One explanation is revealed by
studies that demonstrate that investigators enter interviews with a bias that presumes the
suspect’s guilt. They are then more likely to interrogate suspects that are reasonably believed to
be guilty, regardless of the suspect’s actual guilt or innocence.

One such study was conducted by Kassin, Goldstein, and Savitsky, in which students
played the role of an interrogator and were divided into groups so that they would interrogate
either actually guilty or innocent suspects who were accused of stealing a $100 bill.?> Within
each of these conditions, interrogators were primed to believe that suspects were generally guilty
or innocent. To prime the guilt-presumptive interrogators, experimenters told the interrogators
that “four out of every five suspects in the study (80%) actually commit the crime.”?® To prime
the innocent expectation condition, the experimenter told the interrogators that only one out of
five in the study (20%) were guilty. Additionally, the interrogators were given two goals: “(1) to
secure a confession and (2) to make an accurate determination of the suspect’s guilt or
innocence.”?’ They were also given time to prepare a strategy and a packet of materials,

including an excerpt from the Reid technique training manual, and checklists from which they

% Saul M. Kassin, Christine C. Goldstein & Kenneth Savitsky, Behavioral Confirmation in the Interrogation Room:
On the Dangers of Presuming Guilt, 27 LAw & HuM. BEHAV. 187 (2003).
26
Id. at 191.
7 1d.
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selected questions and techniques they may decide to use during the interrogation, The questions
checklist contained neutral (“Where were you during the past hour?”) and guilt-presumptive
questions (“How did you find the key that was hidden behind the VCR?”) derived from the Reid
technique manual, as well as from observational field studies of actual interrogation methods.
The techniques checklist included such strategies as “making repeated accusations, exposing
inconsistencies in the suspect’s story, threatening to involve others, [and] appealing to the
suspect’s self interest” among others.?®

The study found that “interrogators with guilty expectations chose more guilt-
presumptive questions than did those with innocent expectations.”® The guilt-presumptive
investigators also used more techniques to elicit a confession than did the interrogators with
innocent expectations. Overall, 30% of the interrogators judged their suspect to be guilty. There
was, however, a significant difference between groups. As Kassin et al reported, “42% of those
with guilty expectations judged the suspect guilty, compared to only 19% with innocent
expectations.”*® Actual guilt and innocence did not have an impact on their judgments, as half of
all suspects were guilty. One of the most interesting findings of the study was that, regardless of
guilt or innocence expectance, all interrogators “saw themselves as trying harder to get a
confession when the suspect was innocent than when he or she was guilty. . . . They also said
they had exerted more pressure on the suspect who was innocent than guilty.”** As Kassin et al.
concluded, “In short, interrogators saw themselves as the most aggressive when they interviewed
suspects who—unbeknownst to them—uwere truly innocent.”*? These findings illustrate that an

innocent suspect’s decision to waive Miranda rights may cause them to be subjected to a

2 d.
21d. at 193.
%0 1d. at 194.
d.
2 d.
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particularly stressful interrogation, placing them in further danger of providing investigators with
a false confession.

Researchers have also tested our abilities to detect deception. In the Inbau et al. text,
claims are made that investigators and interrogators can accurately detect deception by analyzing
verbal and nonverbal cues from suspects. However, research indicates that people are poor
judges of truth and deception in interrogations, at least in part because “people who stand falsely
accused of lying often exhibit patterns of anxiety and behavior that are indistinguishable from
those who are really lying.”* To study this phenomenon in an experimental setting, Kassin and
Fong designed a study to “examine the extent to which people can distinguish between true and
false denials made in the context of a criminal interrogation” and “to test the hypothesis that
people can be trained in the use of verbal and nonverbal cues to increase the accuracy of these
judgments.”** To test these concepts, students were recruited to commit (or not commit) mock
crimes and be interrogated on videotape. In a second phase, observers were taught (or not
taught) Reid interrogation techniques on how to use verbal and nonverbal cues to detect
deception and asked to judge truth and deception in the videotaped interrogations. To conduct
the experiment, observers (trained and untrained) were shown a video of eight interrogations
generated during the first phase of the study and asked after each interrogation to judge whether
the suspect was truthful or lying. Observers were finally asked to rate their confidence in their
judgments.

The results of the study first revealed that the “naive observers” (those who were not
trained in the Reid techniques) were significantly better at detecting deception than those who

had been trained (however, neither group performed significantly better or worse than chance).

% Saul M. Kassin & Christina T. Fong, “I’m Innocent!”: Effects of Training on Judgments of Truth and Deception
in the Interrogation Room, 23 LAW & HuUM. BEHAV. 499, 501 (1999).
34

Id.
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Although the untrained observers performed better than the trained observers at identifying
truthful or lying suspects, the trained observers were significantly more confident in their
decision than were the naive observers.*

Because the results of Kassin and Fong’s 1999 study were provocative, they were further
extended and placed into greater “real world” context by additional studies. First, Meissner and
Kassin replicated the study using trained police investigators from the U.S. and Canada to view
the video tapes that were created in the Kassin and Fong study.*® They found that compared to
the college student participants in the previous study, the investigators demonstrated significantly
more confidence without exhibiting any additional accuracy. Meissner and Kassin specifically
examined “hits,” the ability to detect a true confession, and “false alarms,” indicating that a false
confession is truthful, among the participants in their study and the 1999 study conducted by
Kassin and Fong. They found that the trained investigators in the study did not produce
significantly more hits than the untrained students in Kassin and Fong’s study. The investigators
did, however, generate significantly more false alarms than the naive students in the previous
study. According to Meissner and Kassin, these results indicate a significant investigator bias to
not just see deception, but to see guilt where there is none.®” In fact, they concluded that training
does not improve one’s ability to detect actual deception, but rather increases the likelihood that
one will judge targets to be deceitful rather than truthful when proclaiming innocence.*

The results of the Kassin/Fong and Meissner/Kassin studies were further tested by

Kassin, Meissner, and Norwick in 2005.%° In this study, Kassin et al. asked college students and

%1d.

% Christian A. Meissner & Saul M. Kassin, “He’s Guilty!”: Investigator Bias in Judgments of Truth and Deception,
26 LAW & HUM. BEHAV. 469 (2002).

71d. at 476.

% 1d. at 478.

% Saul M. Kassin, Christian A. Meissner & Rebecca J. Norwick, “I’d Know a False Confession if I Saw One™: A
Comparative Study of College Students and Police Investigators, 29 LAW & Hum. BEHAV. 211 (2005).

58| Page
Timothy Cole Advisory Panel on Wrongful Convictions: Research Details



trained police investigators from Florida and Texas to judge the truthfulness or deception of true
and false confessions obtained from seventeen prison inmates recruited by the researchers. To
gain both true and false confessions, each inmate was asked to provide a true confession to the
crime for which he was convicted; he was then provided with the facts of another recruited
inmate’s crime and asked to construct a false confession from those facts. Those confessions
were used to create videotapes that consisted of ten segments, each containing five true
confessions and five false confessions. College students and police investigators viewed the
tapes and judged whether the person in each confession was guilty or innocent and to rate their
confidence in their judgments.

Similar to the Kassin and Fong study, the untrained students in this study were more
accurate in their judgments of guilt and innocence than were the police investigators.
Specifically, “investigators generated significantly more false alarms” than students, indicating
that the trained investigators erred on the assumption of guilt rather than innocence.*® As Kassin
et al. summarized, “Once again, investigators were not more accurate than students, only more
confident and more biased.”** More precisely, the investigators’ error was to see guilt where
there was none.

Kassin et al. conducted a second phase of the experiment to attempt to explain their
results. First, they argued that the low accuracy displayed by the police in the study could be due
to the fact that “law enforcement training and experience introduce systematic bias that reduces
overall judgment accuracy.”** Second, they argued that “investigators’ judgment accuracy was
compromised by [the researchers’] use of a paradigm in which half of the stimulus confessions

were false, a percentage that is likely far higher than the real world base rate for false

“01d. at 217.
“1d. at 218.
“21d.
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confessions.”* To test these hypotheses, the study was repeated with different students and
investigators. In this phase, however, students and investigators were told that half of the
confessions were true and half were false. Even with this instruction, students’ performance was
slightly (but not significantly) better than investigators’ performance; however, neither group
performed better than chance.** Similar to the results of the first study, investigators displayed
significantly higher levels of confidence in their judgments than students, though “confidence
levels were higher in the first experiment than in the second.” In both experiments, Kassin et
al. concluded that “relative to students, investigators erred by accepting false confessions, not by
rejecting true confessions”—a pattern that continued even when guilt bias was removed from the
study.*®

What these studies indicate is that special care must be taken by all parties involved in a
criminal investigation and prosecution to compare statement evidence with known facts of the
case. Although most often unintentional, bias can enter the interrogation room and cause
investigators to see guilt where it does not exist. To help alert investigators, prosecutors, defense
attorneys, and judges to situations in which bias may impact the outcome of interrogations,
researchers have sought to identify specific individual traits and interrogation tactics that may
lead innocent suspects to falsely confess. The findings of this research reinforce the notion that
interrogations are complex social interactions in which many factors and forces are at play.

Traits, Techniques, and Theories of False Confessions
Once the decision has been made to interrogate an individual, there are a variety of

factors that contribute to whether an innocent individual will make a false confession. These

#1d. at 218-19.
“1d. at 220.
*1d.

*®1d. at 222.
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include individual factors such as youth, low intelligence or developmental or intellectual
disability,*” and mental illness; psychological factors such as sleep deprivation and drug use or
withdrawal; as well as personality variables such as antisocial tendencies, anxiety, depression,
compliance, suggestibility, and low self esteem.*® Many studies in particular have examined
how witnesses and suspects with intellectual disabilities respond to Miranda warnings and
interrogations, and the findings demonstrate that this population may require additional
protection to guard against false confessions. Research performed on defendants confined to a
state mental hospital in Texas showed that severely mentally disordered persons understand
neither their Miranda rights nor the effect of waiving those rights.* Further, a 10" grade
education was not predictive of Miranda understanding among the mentally disordered, and
research further shows that individuals with 1Qs as high as 88 also do not understand the
Miranda warnings, nor the rights contained therein.”® As the researchers noted, “On average,
defendants with the poorest understanding had completed the 10th grade and had 10 prior
arrests.”®® 1d. These finding are particularly important because recent studies show that between

6 and 20 percent of defendants in correctional settings have severe mental disorders.>

*" See generally Robert Perske, False Confessions from 53 Persons with Intellectual Disabilities: the List Keeps
Growing, 46 INTELLECTUAL AND DEVELOPMENTAL DISABILITIES 468 (2008) (discussing false confessions with
those who have intellectual disabilities); Morgan Cloud, George B. Sheperd, Alison Nodvin Barkoff & Justin V.
Shur, Words Without Meaning: The Constitution, Confessions, and Mentally Retarded Suspects, 69 U. CHI. L. REV.
495 (2002) (discussing problems associated with “knowing and intelligent” and “voluntary” waivers of Miranda
rights by those with mental retardation).
%8 Jessica R. Klaver, Zina Lee & V. Gordon Rose, Effects of Personality, Interrogation Techniques, and Plausibility
in an Experimental False Confession Paradigm, 13 LEGAL & CRIMINOLOGICAL PSYCHOL. 71, 72 (2008).
* Richard Rogers, Kimberly S. Harrison, Lisa L. Hazelwood & Kenneth W. Sewell, Knowing and Intelligent: A
5Sotudy of Miranda Warnings in Mentally Disordered Defendants, 31 LAw & Hum. BEHAV. 401, 416 (2007).

Id.
%! Cloud et al., supra note 45, at 538.
:z Rogers et al, supra note 47, at 403.

Id.
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Researchers are just beginning to study the impact of gender and ethnicity>* on false
confessions and have taken a closer look at the variables of compliance™ and suggestibility® in
the context of false confessions. What this research indicates is that a myriad of individual
differences each play a part in whether an innocent suspect will provide investigators with a false
confession. Because these factors are complex, uncontrollable, and often not obvious in a
suspect’s physical appearance, special care must be taken to address those aspects of an
interrogation that is within the control of investigators.

This research has helped to inform categories of theories that explain why people confess
to crimes they did not commit. As Kassin and Gudjonsson summarized in a thorough review of
false confession literature, the psychoanalytic perspective argues that people may have an
“unconscious compulsion to confess in response to real or imagined transgressions.”®’ Catharsis
is required to overcome the fear of losing loved ones and the fear of retaliation. By contrast,
decision-making models assume that as suspects are subjected to interrogations, there are many
decisions that they must make (e.g., whether to request an attorney, whether to tell the truth, etc).
In this context, the decision to confess is just one more decision made during an interrogation.
False confessions arise because “suspects are markedly influenced by threats and inducements,
stated or implied,” and “interrogators impair a suspect’s decision making by manipulating his or
her subject assessments.”*® The Reid techniques described above are designed to accomplish

exactly those ends.

**Klavner et al., supra note 46, at 75.
% See generally id. at 75-76 (reviewing Kassin and Kiechel paradigm and Gudjonsson Compliance Scale).
% See generally J.P. Blair, The Roles of Interrogation, Perception, and Individual Differences in Producing
Compliant False Confessions, 13 PSYcHOL. CRIME & L. 173 (2007); Klaver, et al., supra note 46, at 76 (reviewing
Gudjonsson Suggestibility Scale).
:; Kassin & Gudjonsson, supra note 12, at 45.

Id.
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Additional theories of false confessions take a cognitive-behavior perspective and argue
that “confessions arise from the suspect’s relationship to the environment and significant others
in that environment.”™ If a suspect believes that he or she will lose social contact or standing,
experiences high level of anxiety or uncertainty, or has false notions of his or her rights, that
suspect may falsely confess to prevent those negative consequences. The social-psychological
perspective argues that “powerful, if not coercive, methods of social influence are used in police
interrogations.”® This influence has effects on the suspects, such that “suspects may even come
to believe their own police-induced false confessions through a subtle process of self-
perception.”® Cultural approaches recognized that those from collectivistic, high power cultures
will have different attitudes and expectations for the interrogations process than will a person
from an individualistic, low power culture like that of the United States.®®> For example, people
from collectivist cultures that place high value on the welfare of the group and deemphasize
individual needs tend to waive their Miranda rights due to lack of familiarity with the American
legal system and because their culture places high value on cooperating with police.®®

Regardless of which theoretical approach is taken, Kassin and Gudjonsson summarize

that
[S]uspects confess when sufficiently motivated to do so; when they perceive, correctly or
incorrectly, that the evidence against them is strong; when they need to relieve feelings of
guilt or shame; when they have difficulties coping with the pressures of confinement and
interrogation; when they are the targets of various social-psychological weapons of

*1d. at 46.

% d,

L d.

62 See Richard A. Leo, Mark Costanzo & Netta Shaked-Schroer, Chapter 2: Psychological and Cultural Aspects of
Interrogations and False Confessions: Using Research to Inform Legal Decision-Making, in 2 Psychological
Expertise in Court: Psychology in the Courtroom 25 (Daniel A. Krauss & Joel D. Lieberman, eds., 2009).
63

Id.
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influence; and when they focus primarily on the immediate costs and benefits of their

actions rather than long-term consequences.®
Each of these individual and situational factors can lead to a false confession.

False Confessions and Wrongful Conviction

Regardless of the cause or type of false confessions, research indicates that false
confessions—even those that are known to have been improperly secured—have an impact on
jury verdicts and sentencing. For example, a study by Kassin and Neumann asked participants to
read summaries of criminal trials for murder, rape, aggravated assault, and automobile theft, each
containing circumstantial evidence and either a confession, an eyewitness identification, a
character witness, or no additional information.® In all cases but the auto theft, participants
were significantly more likely to vote guilty when the case contained a confession. The authors
summarize that “confession evidence proved to be significantly more incriminating than an
eyewitness identification or character testimony in three of the four cases.”®® These findings
held over two subsequent experiments, leading Kassin and Neumann to conclude: “Taken
together, our findings demonstrate that confession evidence has a greater impact on jurors — and
is seen as having a greater impact by jurors — than other types of evidence.”®’

Similar results were found and expanded upon by another study that examined the effect
of admissible and inadmissible confessions obtained in low- and high-pressure interrogations.
Participants who read trial transcripts that contained confessions were influenced by the

confession evidence, although not at statistically significant levels. Even so, the researchers

% Kassin & Gudjnsson, supra note 12, at 46.
% Saul M. Kassin & Katherine Neumann, On the Power of Confession Evidence: An Experimental Test of the
Fundamental Difference Hypothesis, 21 LAw & Hum. BEHAV. 469 (1997).
66
Id. at 476.
®"1d. at 481.
% Saul M. Kassin & Holly Sukel, Coerced Confessions and the Jury: An Experimental Test of the ‘Harmless Error’
Rule, 21 LAW & HuM. BEHAV. 27 (1997).
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reported that “conviction rates were 29% in the low pressure-admissible group, 18% in the low
pressure-inadmissible group, 24% in the high pressure-admissible group, 29% in the high
pressure-inadmissible group, and only 6% in the no-confession group.”®® The participants
convicted at the same rate in the low pressure-admissible group and in the high pressure-
inadmissible group. A second study was conducted to confirm the strength of these results, and
significant differences in conviction rates were found between confession and no-confession
groups, even if that confession was inadmissible, obtained through high-pressure interrogations,
and participants stated in self-report measures that they discounted the inadmissible confession in
their deliberations. As the authors concluded, “[M]ock jurors did not sufficiently discount a
defendant’s confession in reaching a verdict—even when they saw the confession as coerced,
even when the judge ruled the confession inadmissible, and even when participants said that it
did not influence their decision-making.” "

In addition to scientific studies of the impact of false confessions of jurors, wrongful
conviction cases also reveal the strength of confession evidence. For example, Drizin and Leo
compiled information on 125 cases of proven false confessions in the United States.”* Of those
125 confessions (including that of Christopher Ochoa), eight (6%) were proven false because it
was found that no crime occurred (i.e., a suspect confessed to murder, but the “victim” in the
case is later found alive). In 11 cases (9%), it was physically impossible for the suspect to have

committed the crime (i.e., the suspect was in a hospital or jail at the time the crime was

*1d. at 35.

"0 |d. at 42 (arguing that these findings call into question the Supreme Court’s “harmless error” rule established in
Arizona v.Fulminante, 499 U.S. 279 (1991), in which the Court held that admission of a coerced confession did not
automatically require reversal of a conviction but was instead subject to harmless error analysis).

™ Drizin & Leo, supra note 1.
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committed). Fifty-seven false confessions (46%) were revealed through scientific evidence (e.g.
DNA), and 92 people (74%) were exonerated when the true perpetrator was identified.

Drizin and Leo’s analysis revealed that 35% of the suspects who falsely confessed were
under the age of 18 at the time of the confession, including two who were under the age of 10,
and over half of the false confessors were under age 25.”® Those who provided false confessions
were also subjected to lengthy interrogations. Drizin and Leo report that more than 90% of
normal interrogations last less than two hours, but the 44 studied cases in which information on
length of interrogation could be found demonstrated that false confessors may be subjected to
lengthier interrogations. 84% of the studied interrogations lasted more than six hours, with two
interrogations lasting between 48 and 96 hours. The majority of the 44 interrogations (73%)
lasted between six and twenty-four hours."

It is important to note that over half (59%) of these cases did not go to trial because the
defendant was never charged (8%) or because the charges were dropped pre-trial (51%). Of the
remaining 51 cases, only seven (6%) were acquitted, 14 pled guilty (11%), and 30 were
convicted at trial (24%). When the authors looked specifically at those who confessed, recanted,
and pled not guilty, they found that 81% were found guilty at trial.” This provides post-hoc
evidence that jurors are unable to identify and/or discount false confessions in the trial phase. Of
the 44 people who either pled guilty or were convicted at trial, 17 spent less than five years in

prison and 27 spent more, including “nine convicted false confessors [who] served their

"2 |d. at 953-54. The total number exceeds 125 because some cases may have more than one source of exoneration,
i.e. the suspect was exonerated and the true perpetrator were identified through post-conviction DNA testing.

1d. at 945.

™1d. at 947.

5 |d. at 958; see also Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Deprivations of
Liberty and Miscarriages of Justice in the Age of Psychological Interrogation, 88 J. CRIM. L. & CRIMINOLOGY 429,
482 (1998) (finding that those false confessors who went to trial had a 73% chance of conviction).
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sentences and were never officially exonerated, despite the fact that their factual innocence was
subsequently proven.”’

Juries sometimes do, however, react negatively to what are often particularly egregious
examples of coerced confessions. Leo and Ofshe noted in a study of wrongful convictions
related to false confessions that in the case of Betty Burns, a Minnesota jury not only acquitted
Burns, “but took the additional unusual step of publishing a thirteen page letter denouncing the
interrogation of Burns, expressing alarm that the true perpetrator remained at large, calling for
reforms both in the police and prosecutors’ office, and requesting that Burns’ record be
expunged and she be compensated for her ordeal.””” In Burns’ case, the victim and three
eyewitnesses indicated Burns did not commit the violent stabbing to which she had confessed
during the course of interrogation.

What each of these research and case studies demonstrates is that confession evidence is
extremely powerful evidence that must be treated with care. With personal and situational
factors and court procedures all at work, every member of the criminal justice system has a duty
to study the confession presented and compare that to known facts of the case and theories of the
crime. Below, the Panel reports on the practices promoted by a variety of organizations to help
accomplish just that.

Organizations’ Recommended Practices

In light of the research that has been conducted on false confessions and the wrongful
convictions that have resulted from them, legal scholars and associations, law enforcement
organizations, and policy organizations have made recommendations on practices to reduce the

likelihood that suspects will be falsely convicted of crimes to which they falsely confess. These

"® Drizin & Leo, supra note 1, at 958.
" Leo & Ofshe, supra note 73, at 477.
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recommendations range greatly and include a call to overturn Miranda,”® to limit who may make
confessions,” and to abandon the Reid technique and adopt of a new framework for the conduct
of interrogations.®’ By far, however, the most common recommendation has been to record
interrogations from the time a suspect is read his Miranda rights through the end.

Legal and false confession scholars have long called for complete documentation of
interrogations through audio and/or video recording® because, in the words of Drizin and Leo,
“the recording of police interrogation is not an adversarial policy suggestion; it favors neither the
defense nor the prosecution but only the pursuit of reliable and accurate fact-finding.”®
Scholars specifically argue for audio-visual recording because it creates an objective record of
the interrogation that can be reviewed to resolve or avoid the “swearing matches” that can occur
between officers and defendants when interrogations are unrecorded.®® Taping also lends

transparency to the process which, in turn, leads to better practices in the interrogation room.%

Finally, scholars argue that recorded interrogations allow factfinders such as judges and juries to

"8 See Paul G. Cassell, Protecting the Innocent from False Confessions and Lost Confessions—And From Miranda,
88 J. CRIM. L. & CRIMINOLOGY 497 (1998). Contra Richard A. Leo & Richard J. Ofshe, Using the Innocent to
Scapegoat Miranda: Another Reply to Paul Cassell, 88 CRIM. L. & CRIMINOLOGY 557 (1998).

™ New Mexico declared oral confessions from children under 13 inadmissible. Amy Bach, True Crime, False
Confession, THE NATION, Feb. 8, 1999, 21-23.

8 See Christian A. Meissner & Saul M. Kassin, “You’re Guilty, So Just Confess!””: Cognitive and Behavioral
Confirmation Biases in the Interrogation Room, in INTERROGATIONS, CONFESSIONS, AND ENTRAPMENT 85 (G.
Daniel Lassiter ed., Kluwer Academic/Plenum Press 2004) (reviewing C. H. Van Meter, PRINCIPLES OF POLICE
INTERROGATION (Thomas 1973)). Meissner and Kassin quote Van Meter as follows: “But you must remember that
the person that you are talking to might not be guilty. . . Maintain an impartial attitude throughout the interrogation,
and you will not be put in the position of having to make excuses. After all, the courts try the person; you are only
an investigator for the court, not the person who has to make the decision of guilt or innocence.” The van Meter text
instructs investigators to conduct the interrogation within an ethical framework “in which the interrogator’s primary
objective was to obtain evidence from suspects through the use of techniques that were not overly obtrusive or
aggressive.” Id. at 87. This approach is in contrast with the Reid technique, in which the ultimate goal of an
interrogation is to secure a confession and full admission narrative. See also Drizin & Leo, supra note 1, at 1001-
04.

8 For historical overviews of false confession research, case law, and calls for complete recording, see generally
Steven A. Drizin & Marissa J. Reich, Heeding the Lessons of History: The Need for Mandatory Recording of Police
Interrogations to Accurately Assess the Reliability and Voluntariness of Confessions, 52 DRAKE L. REv. 619 (2004);
Richard A. Leo, Steven A. Drizin, Peter J. Neufeld, Bradley R. Hall & Amy Vatner, Bringing Reliability Back In:
False Confessions and Legal Safeguards in the Twenty-First Century, 2006 Wis. L. REv. 479 (2006).

8 Drizin & Leo, supra note 1, at 995.

% |d. at 997; Leo & Ofshe, supra note 73, at 488.

# Drizin & Leo, supra note 1, at 997.
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make better assessments of voluntariness and reliability of confession evidence. Drizin and Leo
state that although recording will not prevent all false confessions, a videotaping requirement
“allows jurors to make a more informed evaluation of the quality of the interrogation and the
reliability of the defendant’s confession, and thus to make a more informed decision about what
weight to place on confession evidence.”®® This is important because early studies indicate that
“seeing the interrogation may well lower the conviction rate among mock jurors who watch
innocent false confessions, without lowering the conviction rate among those exposed to guilty
true confessions.”®

Both professional and policy organizations similarly recommend complete recording of
interrogations. As early as 1975 the American Law Institute adopted a Model Code of Pre-
Arraignment Procedure®” that advocates complete recording of interrogations to “help eliminate
factual disputes concerning what was said to the arrested person and what prompted any

incriminating statements”®®

and because “police should not be left in doubt as to what is
expected of them.”® The New York County Lawyers’ Association and the American Bar
Association Section of Criminal Justice®® recommends that all law enforcement agencies

“videotape the entirety of custodial interrogations of crime suspects at police precincts,

®1d.

8 5, Kassin, R. Leo, C. Crocker & L. Holland, Videotaping Interrogations: Does It Enhance the Jury’s Ability to
Distinguish True and False Confessions?, paper presented at the Psychology & Law International, Interdisciplinary
Conference, Edinburgh, Scotland (July 2003), quoted in Meissner & Kassin, supra note 78, at 99; see also G. Daniel
Lassiter, Lezlee J. Ware, Jennifer J. Ratcliff, & Clinton R. Irvon, Evidence of the Camera Perspective Bias in
Authentic Videotaped Interrogations: Implications for Emerging Reform in the Criminal Justice System, 14 LEGAL
& CRIMINOLOGICAL PsycHoL. 157 (2009) (discussing effects of camera angle bias).

8 MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE (1975), available at http://www.nacdl.org/sl_docs.nsf/
albfodda21904164852566d50069b69c/eladd2c7cf86ched852570820072a805/$FILE/ALI-Model_Recording_Code-
1975.pdf.

% |d. § 130.4 note on subsection (3).

%91d. §130.4 cmt.

% The N.Y. County Lawyers’ Ass’n & A.B.A. Section of Criminal Justice, Report to the House of Delegates 15,
available at http://www.abanet.org/crimjust/policy/revisedmy048a.pdf.

69|Page
Timothy Cole Advisory Panel on Wrongful Convictions: Research Details



courthouses, detention centers, or other places where suspects are held for questioning,”®* as
does the National Association of Criminal Defense Lawyers® and bar associations in Michigan®®
and New York.** If videotaping is not feasible, the associations suggest that investigators
“aqudiotape the entirety of such custodial interrogations.”® The Justice Project® and the Chicago
Tribune® have made similar recommendations for interrogations in felony cases.

Perhaps the most ringing endorsement for recording interrogations comes from the
hundreds of jurisdictions around the country that routinely record complete interrogations. The
National Institute of Justice estimated from a 1990 survey that almost 2400 police and sheriffs’
departments videotaped interrogations in at least some cases; 84% of survey respondents
believed that videotaping improved the quality of police interrogations.” Following interviews
with over 300 departments in 45 states that record interrogations, former U.S. Attorney Thomas
Sullivan reported that “virtually every officer who has had experience with custodial recordings
enthusiastically favors the practice.”® Sullivan’s findings also reveal similar benefits cited by
many of the departments that record interrogations. First, the benefits of recording extend to

many criminal justice stakeholders because a “permanent record is created of what was said and

L 1d. at 15.

% Nat’l Ass’n of Criminal Def. Lawyers, Resolution of the Board of Directors Supporting Mandatory Videotaping
of Law Enforcement Interrogations (May 4, 2002), available at http://www.nacdl.org/public.nsf/resolutions/
7cac8b149d7416a385256d97005.

% State Bar of Michigan. Revised Resolution (September 21, 2005), available at http://www.michbar.org/
generalinfo/pdfs/ 9-22Custodial2.pdf.

% New York State Bar Association. Memorandum No. 11 (June 13, 2007), available at http://www.nysba.org/
AM/Template.cfm?Section=Home&section=Legislative_Memoranda_2007_2008&template=/CM/ContentDisplay.c
fm&ContentFilelD=2009.

® The N.Y. County Lawyers’ Ass’n & A.B.A. Section of Criminal Justice, supra note 88, at i.

% THE JUSTICE PROJECT. ELECTRONIC RECORDING OF CUSTODIAL INTERROGATIONS: A POLICY REVIEW (2009),
available at http://www.thejusticeproject.org/wp-content/uploads/polpack_recording-fin2.pdf.

°7 Editorial, No More Excuses. Go to the Tape, CHI. TRIB., Apr. 21, 2002, at C6.

% William A. Geller, Videotaping Interrogations and Confessions, NATIONAL INSTITUTE OF JUSTICE: RESEARCH IN
BRIEF, March 1993.

% THOMAS SULLIVAN, POLICE EXPERIENCES WITH RECORDING CUSTODIAL INTERROGATIONS 6 (Nw. U. Sch. of L.
Center on Wrongful Convictions 2005), available at http://www.law.northwestern.edu/wrongfulconvictions/issues/
causesandremedies/falseconfessions/SullivanReport.pdf.
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done, how suspects acted, and how officers treated suspects.”*® Second, defense motions to
suppress are greatly reduced because “voluntary admissions and confessions are indisputable.”*%*
Officers also benefit from recordings because they do not have to take notes during the
interrogation and “they no longer have to attempt to recall details about the interviews days and
weeks later when recollections have faded.”'%?

Although many departments that do not record worry that a suspect will “clam up” if
recorded, Sullivan reports that “in most instances, the ability to obtain confessions and
admissions is not affected by recording.”'® Most jurisdictions that have mandated recording
make provisions for those suspects who refuse to be recorded by simply recording the suspect’s
refusal. Jurisdictions reported to Sullivan that they benefit from recorded interrogations because
“later review of recordings affords officers the ability to retrieve leads and inconsistent
statements overlooked during the interviews.”*** In addition, recordings can be used to train
other officers, and the public’s confidence in law enforcement is increased when interrogations
are recorded.*®

Recording in the States and Texas

To date, 17 states and the District of Columbia record interrogations as either a result of

statutory law*® or court rulings.™®” In contrast to Texas statutes, each of these states requires

199 Thomas P. Sullivan, Electronic Recording of Custodial Interrogations: Everybody Wins, 95 J. CRIM. L. &
glRIMINOLOGY 1127, 1129 (2005).

102 :g

103 |d

104 Id.

195 1d. at 1130; see also Brian Parsi Boetig, David M. Vinson & Brad R. Weidel, Revealing Incommunicado:
Electronic Recording of Police Interrogation, FBI LAw ENFORCEMENT BULL., 1 (2006) (discussing additional
benefits from a law enforcement perspective).

1% p.C. CoDE § 5-116.01 (2010) (District of Columbia); 725 ILL. COMP. STAT. 5/103-2.1 (2010) (lllinois); ME. REV.
STAT. ANN. tit. 25, § 2803-B(I)(K) (2010) (Maine); MD. CODE ANN., [Crim. Proc.] 8 2-401 (LexisNexis 2010)
(Maryland); Mo. Rev. STAT. § 590.701 (2010) (Missouri); MONT. CODE ANN. § 46-4.4 (2010) (Montana); NEB.
REV. STAT. § 29-4501 (2010) (Nebraska); N.M. STAT. ANN. § 29-1-16 (West 2010) (New Mexico); N.C. GEN. STAT.
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video and/or audio recording of interrogations from the reading of Miranda rights through any
confession that is given. In addition, some states have spelled out exceptions to recording in
order to meet the needs of local jurisdictions and have had to decide on the remedy for cases of
failure to comply.*® These states have made policy changes of the type recommended by the
Texas Criminal Justice Integrity Unit’s annual reports in 2008 and 2009.*® Both reports
included calls for legislation and increased training on the issue of false confessions and
documentation of interrogations.

Although not required by statute, many Texas jurisdictions record interrogations, at least
in some classes of offenses, as indicated by a 2008 survey of 1,034 Texas law enforcement
agencies conducted by The Justice Project, akin to the type of survey recommended by the
Governor’s Criminal Justice Advisory Council in their January 2006 report.*® The survey asked
whether jurisdictions record interrogations and their reasons for doing so or not. Of the 441
responses received, 380 departments “indicated that they either routinely record custodial
interrogations, record interrogations for certain classes of felonies, or record interrogations at the
discretion of the lead investigator.”*** When asked why they record, jurisdictions reported the
responses listed in Figure 1 below.™? These jurisdictions have found that the practice of
recording custodial interrogations lends a variety of benefits to the officers, the defendant, and

the prosecution.

§ 15A-211 (2010) (North Carolina); OHIO REV. CODE ANN. § 2933.81 (LexisNexis 2010) (Ohio); OR. REV. STAT. §
419C.270 (2010) (Oregon); Wis. STAT. ANN. 8 972.115 (West 2010) (Wisconsin).

197 N.J. SUP. CT. RULE 3.17 (2005); Stephan v. State, 711 P.2d 1156, 1162 (Alaska 1985); State v. Hajtic, 724
N.W.2d 449, 456 (lowa 2006); Commonwealth v. Digiambattista, 442 Mass. 423 (2004); State v. Scales, 518 N.2d
587, 591 (Minn. 1994); State v. Barnett, 147 N.H. 334 (2001).

108 5ee Appendix D for a list of exceptions to recording and remedies for failure to record.

19 TEXAS CRIMINAL JUSTICE INTEGRITY UNIT, 2008 ANNUAL REPORT OF ACTIVITIES (2008); TEXAS CRIMINAL
JUSTICE INTEGRITY UNIT, 2009 ANNUAL REPORT OF ACTIVITIES (2009).

10 CRIMINAL JUSTICE ADVISORY COUNCIL, RECOMMENDATIONS TO GOVERNOR RICK PERRY (2006).

1 THE JUSTICE PROJECT. ELECTRONIC RECORDING OF CUSTODIAL INTERROGATIONS IN TEXAS: A REVIEW OF
CURRENT STATUTES, PRACTICES, AND POLICIES (2009), available at http://www.thejusticeproject.org/wp-
content/uploads/tx-recording-report-tjp-may-2009.pdf.

"21d. at 3.
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Figure 1
Why Many Texas Departments Record
Allows officers to concentrate on interrogation
rather than note-taking

Tapes may be used for training purposes

Protects officers from false claims of abuse or
coercion
Recorded confessions strengthen prosecutors'
cases
Helps prevent wrongful convictionsthat stem from
false confessions

Provides an ohjective record of an interrogation

Helps develop the strongest evidence possible to
convictthe guilty
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Of the jurisdictions that reported that they did not record, the majority (57%) indicated
that the cost of recording equipment was too expensive. Although several departments argued
that juries may react negatively to the tactics they see in an interrogation (5%) or that suspects
may refuse to speak if they know they are being recorded (1.6%), cost was by far the major
prohibiting factor.

In addition, a Public Information Act request from The Justice Project for the recording
policies of the largest counties and municipalities indicated that over half provided no written
policies or procedures on electronic recording of custodial interrogations beyond statutory
requirements for written or oral statements. By contrast, policies for departments in Amarillo,
Austin, Corpus Christi, Dallas, El Paso, Houston, Irving, Pasadena, and San Antonio provide for
more robust recording of interrogations. Because there is no uniform requirement to do so, each

department has unique language and procedures that guide the conduct of electronic recording of
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custodial interrogations. For example, Corpus Christi Police Department states that recorded
interviews are preferred while San Antonio Police Department provides only for the recording of
interrogations with juvenile suspects. Dallas County Sheriff’s Department indicated that
although they do not currently have a recording policy, money to purchase equipment had been
budgeted and policies will be adopted this year.'*?

Communication with several departments in Texas indicates that the implementation of a
recording policy need not be cost-prohibitive. Dallas Police Department installed a system that
would record and store interviews for three months on a computer in five rooms for a total cost
of $12,000.** Technology systems and storage costs have improved since the system was
installed in 2005, and interrogation rooms could likely be constructed for less in 2010. Dallas
police officers also make use of a system that burns interviews directly to DVD. The costs of a
hidden camera, hidden microphone, DVD recorders, and required cable fall between $500 and
$600 per room.

These costs are in line with recording equipment purchased by Alpine Police Department,
a jurisdiction of about 6,300 people. Officers in Alpine make use of a standard, hand-held digital
video recorder and tripod, available for purchase at most electronics retail stores for under
$500.'* In addition, the department purchased a small, pen-sized digital video recorder for
audio-only recordings. Recording are burned onto CD or DVD discs; one copy is saved in the
department, the other is sent to the prosecutor. Total cost of the recording equipment and discs is

well under $1000, and indicate that recording interrogations need not be cost-prohibitive.

113

Id. at 5-7.
114 E-mail from Edwin Colfax, Texas Policy Director, The Justice Project, to Jennifer Willyard, Grant Program
Specialist, Texas Task Force on Indigent Defense (Aug. 2, 2010) (on file with Texas Task Force on Indigent
Defense).
15 E_mail from Edwin Colfax, Texas Policy Director, The Justice Project, to Lieutenant Losoya, Alpine, Texas
Police Department (Aug. 2, 2010) (on file with Texas Task Force on Indigent Defense).
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Chapter 3: Effective Assistance of Counsel through Criminal Discovery

Practices

In criminal cases, perhaps the most significant disparity between the government’s capacity to
prosecute and the defendant’s capacity to defend derives from the government’s vastly superior
ability to discover information concerning the alleged crime. . . . It might be possible to reduce
this disparity by providing public defender programs with the resources necessary to locate
evidence favorable to the accused. A more efficient remedy, however, since it does not involve
costly duplication of investigative efforts, is to place the results of the government investigations

in the hands of the defense.!

Panel Recommendation

7. The State of Texas should adopt a discovery policy that is mandatory, automatic,
and reciprocal, and requires either electronic access to or photocopies of materials
subject to discovery.

Texas is in the distinct minority when it comes to limiting discovery in criminal cases; as
explored below, many states and the federal courts currently operate under a system in which the
prosecution and the defense must share information, reports, witness statements, witness lists,
and more with the other party before trial. As such, the Panel agrees that Texas law should
follow the prevailing trend in criminal discovery, as well as recommendations made by criminal
justice organizations, and mandate reciprocal discovery in criminal cases, rather than leave the
process up to well-intentioned prosecutors. The Panel further recommends that in accordance

with policy that best prevents wrongful convictions, either photocopying of, or electronic access

! Victor Bass, Brady v. Maryland and the Prosecutor’s Duty to Disclose, 40 U. CHI. L. REv. 112, 112 (1972).
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to, discoverable materials be required. Currently, Texas jurisdictions each have their own stance
on whether photocopying or even note-taking is permitted, and uniformity in this area will
greatly benefit the State.

We Dbelieve that these reforms will help to prevent wrongful conviction that results from
intentional or unintentional suppression of information that is material, favorable, or exculpatory
in nature. The Panel offers compromise legislative language in Appendix E and the report below

for consideration.
Panel Report

Introduction

One of the most important ways that jurisdictions can provide for effective counsel is to
adopt consistent discovery policies that allow the defense earl