To: Texas Indigent Defense Commission (TIDC)

From: Dallas County District Court Judges

Date: June 17, 2024

Subject: Response to TIDC Findings and Recommendations

Dear Texas Indigent Defense Commission Members,

We appreciate the comprehensive review and thoughtful recommendations
provided in your recent report. The Dallas County Criminal District Court Judges
are dedicated to ensuring the highest standards of legal representation for
indigent defendants in capital cases. We submit this requested reply to your
findings and recommendations for your consideration.

Finding Number One and Recommendation- The Dallas County Criminal District
Courts do not always appoint two attorneys in capital cases. In accordance with
Article 26.052(e), the courts must either appoint two attorneys or the public defender
in capital cases, unless the state gives notice in writing that it will not seek the death
penalty.

The report indicates that Dallas County District Court Judges have not consistently
appointed two attorneys in death penalty cases as required by law. Specifically,
the report highlights non-compliance with Tex. Code Crim. Pro. Ann. art. 26.052,
which mandates the appointment of two attorneys for indigent defendants in
capital felony cases, unless the state provides written notice that it will not seek the
death penalty. While the Texas Indigent Defense Commission (TIDC) report
highlights a legitimate concern regarding adherence to statutory requirements, it
is crucial to consider jurisprudence related to this type of appointment and the
Dallas County District Attorney's position on seeking death as punishment for
capital murder. In this regard, we point you to the harmless error analysis applied
in caselaw referenced below in addition to the current prosecutorial practice of not
seeking the death penalty.

The last capital case where the death penalty was sought in Dallas County was a
2015 case, wherein the decision to seek death was made by a prior administration.
See State of Texas vs. Kristopher Love, F15-76400. In January of 2021, the Dallas
County District Attorney signed an open letter to President Biden in support of
abolishing the federal death penalty. See Endnote 1. This stance on the death



penalty aligns with a broader movement towards criminal justice reform. Id. His
advocacy against capital punishment, as seen in his letter urging federal legislative
efforts to abolish the death penalty, underscores a commitment to ending this
practice. In this context, the trial court's decision to appoint only one attorney
aligns with the DA's established practice and stance on not seeking the death
penalty.

Furthermore, this written stance and practice related to not seeking the death
penalty would establish that failure to appoint two attorneys could not result in
harm to defendant’s substantial rights in capital cases. (See Hughes v. State, 24
S.W.3d 833 (Tex. Crim. App. 2000) and Kirk v. State, 199 S.W.3d 467 (Tex. App.- Ft.
Worth 2006, pet. ref'd)). In the case of Hughes v. State, the Texas Court of Criminal
Appeals addressed the issue of non-compliance with article 26.052. The court held
that failure to comply with this article is subject to a harmless error analysis under
Texas Rule of Appellate Procedure 44.2(b). This means that even if a death penalty
defendant was not represented by two attorneys, the error does not automatically
warrant a reversal of the conviction unless the defendant can show that the error
affected his substantial rights. Further, in the case of Kirk v. State, 199 S.W.3d 467
(Tex. App.- Ft. Worth, 2006, pet. ref'd), the court of appeals addressed the trial
court’s failure to appoint a second, death-qualified attorney to represent the
appellant, despite a 17-month period during which the appellant was charged with
capital murder and the State had not yet waived the death penalty in writing. The
court in Kirk performed a harmless error analysis under Tex. R. App. P. 44.2(b). The
analysis determined that the failure to appoint a second attorney did not affect the
appellant's substantial rights.

Given the clear and consistent stance against pursuing the death penalty, as
evidenced by the prosecutorial discretion exercised in capital cases to date, the
trial court's decision to appoint only one attorney for cases previously considered
death penalty capital cases can be seen as aligned with the current prosecutorial
practices in Dallas County. This approach acknowledges the notice provided by the
District Attorney's written statement and ensures judicial resources are utilized in
a manner consistent with contemporary prosecutorial practices.

It is acknowledged that the TIDC's finding underscores adherence to statutory
requirements regarding the appointment of attorneys in death penalty cases. The
Criminal District Court Judges in Dallas County will take steps to adhere to the
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requirements as set forth by Tex. Code Crim. Pro. Ann. art. 26.052 and as dictated
in the TIDC's finding, whenever possible. To the extent TIDC feels strict adherence
is mandated for compliance, regardless of the state of the law related to the
appointment of two attorneys in capital cases, please advise.

Finding Number Two and Recommendation - The Dallas County District Courts
do not always make a finding of good cause on the record for appointing private
counsel in capital cases. If private counsel is appointed, the courts must make a
finding of good cause on the record. Dallas County has a standard form for this good
cause finding.

The Texas Indigent Defense Commission has noted that Dallas County Judges have
not consistently recorded findings of good cause when appointing non-public
defenders in capital cases, as required by Tex. Code Crim. Proc. art. 26.04(f). This
requirement is crucial for ensuring transparency and accountability in judicial
appointments. While there may be questions about whether lack of documentation
in the court file stating good cause are related to clerical errors, i.e. lost scans,
computer errors associated with the switch to Odyssey, ie. lost data, or judicial
oversight, the judges have been reminded of their obligation to make and
document these findings. The Judges are committed to adhering to the statutory
requirements, reflecting their dedication to upholding the principles of impartiality
and integrity. The judiciary's intent is to maintain procedural adherence and
transparency, ensuring that all appointments are justified and properly
documented.

It is notable with regard to this finding, that the Judges recently learned that the
dataset provided to TIDC contained numerous errors identifying appointed
counsel appointed in capital cases for the period audited by TIDC. (See Response
to Finding 3 below for the explanation of how the data was inaccurate). After
researching this finding and identifying appointed trial counsel there are far fewer
instances where the Court did not enter a good cause finding than what was noted
by the Commission in their audit. The Commission noted 49 instances where a
finding of good cause was entered, and our audit showed 56 instances where a
finding of good cause was entered for the data set reviewed. See Endnote 2. This
underscores the fact that the trial courts have been in compliance with the



statutory requirements more consistently than noted in finding two. The Judges
are committed to continuing this practice in the future.

The Judiciary acknowledges, for the reasons stated above, that there are instances
where a finding was likely not entered. The Judiciary remains focused on meeting
these requirements to uphold the integrity of the judicial process. Moving forward,
the judges are dedicated to entering this finding consistently, thus maintaining
public trust and confidence in the judicial system.

Finding Number Three and Recommendation: When appointing private counsel
in capital cases, the Dallas County District Courts do not always appoint from the list
approved by the First Administrative Judicial Region. If private counsel is appointed,
the courts must appoint an attorney approved for first chair by the First Region’s
Local Selection Committee.

TIDC has raised concerns regarding the appointments of counsel not from the
death-penalty approved list maintained by the First Administrative Judicial Region.
As referenced in finding two above, it is crucial to note with regard to this finding,
that the dataset provided to TIDC contained numerous inaccuracies. When
Commissioner Price, who initiated the audit, recently published the results of the
Commission’s findings in Commissioners Court several statements were made
which prompted further research into the findings in the report. It was then
determined that the AIS report provided to the Commission was incorrect. We
took steps to determine what caused the inaccuracies, but IT was unable to
recreate this list and could not determine what occurred.

To conduct the audit, TIDC requested a report from Adult Information System (AIS).
Upon request, IT was asked to print a list of the Capital and First Degree wheel
appointments for the period from October 2020 through September 2022 (FY21
and FY22). This would include the case number, offense (if available), defendant
name, and appointed attorney as noted in the AIS system. The list provided by IT,
using these criteria, was given to TIDC for the Audit. After reviewing this data, post
audit, it has been determined that AIS either pulled the last appointment on each
capital murder case and not the initial appointment or pulled random data from
another case and not the capital murder case that was published on the list or it
pulled the correct data. This would mean that in many circumstances the appellate
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attorney appointed was the person identified on this list and not trial counsel, or
the wrong counsel who was associated with an entirely different case was pulled
and included on the list.

In our review and response to this finding, it is crucial to consider current legal
precedents. To do so, it is essential that we take into account the Court of Appeals'
decision in Arevalo v. State, particularly regarding the appellant's assertion of
receiving ineffective assistance of counsel (See Arevalo v. State, No. 05-18-00126-
CR, 2019 WL 3886650 (Tex. App.—Dallas Aug. 19, 2019, pet. ref'd) (mem. op., not
designated for publication)). In Arevalo, appellant was convicted of capital murder
by a jury, and the trial court sentenced him to life imprisonment without the
possibility of parole. On appeal, the appellant argued that his defense counsel's
performance was deficient for accepting the appointment, as at the time, the
counsel was not qualified for appointment under article 26.052 of the code of
criminal procedure. The Court of Appeals clarified that article 26.052 specifically
pertains to death penalty cases, which was not applicable in this instance.
Additionally, the court noted that while there was no written waiver of the death
penalty in the record, there was also no indication that the State was seeking the
death penalty. Therefore, the court found no support for the claim that the defense
counsel's performance fell below an objective standard of reasonableness due to
being unqualified for the appointment. Consequently, the appellant's claim of
ineffective assistance of counsel based on article 26.052 was deemed unsuccessful.

In light of the Arevalo v. State decision, it is evident that the Court has
acknowledged that the qualifications for appointed counsel under article 26.052 of
the code of criminal procedure apply exclusively to death penalty cases. This
supports the position that it is not an error for the trial court to appoint counsel
who is not on the death penalty qualified list, provided the State does not seek the
death penalty. Thus, the trial court's appointment of counsel as referenced in this
finding aligns with Arevalo, which acknowledges that the specific qualifications
mandated by article 26.052 are irrelevant in non-death penalty cases.

The judiciary's intent with regard to appointments in capital cases, however, is to
maintain the highest standards of legal representation in capital cases, ensuring
that defendants receive competent and qualified counsel. Judges are fully aware
of their responsibilities and are dedicated to making appointments that align with
this statutory requirement. This commitment is consistent with the principles of
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fairness and justice that underpin the judicial system. The Judges acknowledge
this necessity and believe a valid basis exists to appoint attorneys from this
approved list and are dedicated to adhering to this mandate moving forward.

Conclusion

We value TIDC's guidance and are dedicated to implementing best practices for
the appointment of counsel in capital cases. We have made the necessary
procedural corrections to ensure full compliance with legal requirements and to
enhance the effectiveness and fairness of our indigent defense system. We look
forward to continuing our collaboration to improve legal representation for all
defendants.

Sincerely,
Digitally signed by Judge
AR 4 W
-05'00'
Stephanie Huff
Local Administrative District Court Judge on behalf of the Dallas County Criminal
District Court Judges



Endnotes

1. [Fair and Just Prosecution] (FJP-Biden-Death-Penalty-Joint-Letter.pdf
(fairandjustprosecution.org)

2. Data reviewed consisted of 111 of the cases on the list or two-thirds
of the cases reported.
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FAIR AND JUST
PROSECUTION

January 25, 2021

President Joseph Biden

The White House

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

ce:
Vice President Kamala Harris
The White House

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

Acting Attorney General Monty Wilkinson
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Ambassador Susan Rice

Assistant to the President for Domestic Policy
The White House

1600 Pennsylvania Avenue, N.W.
Washington, DC 20500

Dear President Biden:

We are a group of current and former elected prosecutors, Attorneys General, and law
enforcement leaders. and former United States Attorneys. Department of Justice (DOJ) officials
and judges, writing to urge you to begin your administration by making your commitment to
justice clear: immediately take all actions within your power to end the federal death penalty
once and for all. We applaud your stance against the death penalty and also believe that this is a
critical moment in our nation for action. We need definitive and lasting steps that go beyond a
moratorium that future administrations can readily undo. As such, we call on you to take action
in a multifaceted and expansive way to: commute the sentences of all those on federal death row
and withdraw current death penalty warrants, dismantle the death chamber at Terre Haute.
encourage DOJ leadership to instruct all federal prosecutors to not seek the death penalty in
future cases, support and incentivize state efforts to end capital punishment, and support
legislation to end the federal death penalty.

Over the past year, we witnessed thirteen federal executions, all an assault on human dignity and
an affront to American values. This killing spree laid bare the unacceptable injustices embedded

in our nation’s use of the death penalty: we watched as our government killed people with severe
intellectual disabilities, people who had worked for decades to take responsibility for their crimes



UPDATED JANUARY 26, 2021

and rehabilitate, and a woman with an unspeakable history of abuse and trauma. These tragedies
demand bold and definitive action. And at a time when racial injustice, trust in law enforcement,
and our nation’s reputation in the eyes of the world are all in dire need of repair, anything short
of these steps would fail to move our nation forward or attend to these pressing crises. We should
not leave the lives of all people still on federal death row — and many more who will become
entangled with the federal system — in the hands of future administrations. Nor should we
continue to part company with other Western democracies in our willingness to implement a
failed death penalty system. We ask you to choose justice, mercy, and compassion for our nation.

Many have tried for over forty years to make America’s death penalty system just. Yet the reality
is that our nation’s use of this sanction cannot be repaired, and it should be ended. The death
penalty raises serious concerns in tension with the constitutional ban against cruel and unusual
punishment and the guarantees of due process and equal protection under the law.' It is
unequally and arbitrarily applied, ineffective at improving public safety, and a waste of taxpayer
resources; and its use presents the perilous risk of executing an innocent person.?

We also now know that we have not executed the worst of the worst, but often instead put to
death the unluckiest of the unlucky — the impoverished, the poorly represented, and the most
broken. Time and again, we have executed individuals with long histories of debilitating mental
illness, childhoods marred by unspeakable physical and mental abuse, and intellectual disabilities
that have prevented them from leading independent adult lives. We have executed individuals
with trial lawyers so derelict in their duties and obligations that they never bothered to uncover
long histories of illness and trauma. We have also likely executed the innocent.> -

Race also plays a deeply disturbing and unacceptable role in the application of the death penalty.
Studies have documented that defendants of color are disproportionately likely to be sentenced to
die — this is particularly and uniquely true when the victim is white.! The pernicious and racially
disparate legacy of the death penalty is incontrovertible: people of color have accounted for a
disproportionate 43% of executions in the United States since 1976, and 55% of defendants
currently awaiting execution are people of color.” Moreover, there are stark disparities in
executions relative to the race of the victim: since 1976, a total of 21 white defendants were
executed for crimes perpetrated against a Black victim; in contrast, in that same time period, 297
Black defendants were executed for crimes perpetrated against a white victim. Strikingly, while
about 76% of all death penalty cases involve white victims, only one-half of all murder victims
are white.® This research underscores the systemic racism evident throughout our justice system.

The federal government should not ignore these issues in the best of times, but these concerns
are especially acute in the midst of a global pandemic and calls for racial justice that have led to
an ever-deepening erosion of trust in government and our criminal legal system. Our nation’s use

' ACLU, The Case Against the Death Penalty (available at https://www.aclu.org/other/case-against-death-penal
2.
3 Andrew Cohen, Yes, Amenca, We Have Executed an Innocent Man The Atlantic, May 14 2012 (available at

4 ACLU Race and the Death Penalty (available at hitps://www aclu.org/other/race-and-death-penalty).

5 Death Penalty lnformauon Center Executlons by Race and Race of Victim (available at




UPDATED JANUARY 26, 2021

of the death penalty separates us from many other democratic nations. Germany abandoned the
death penalty after the Holocaust and enshrined protecting human dignity as a core value of its
justice system. Italy abolished the death penalty to reckon with the horrors of fascism. Abolition
of the death penalty was part of how these nations said “never again” to atrocity and oppression
—and it is time for our nation to revisit its place in this history.

For all these reasons, we ask you to not only support federal legislative efforts to end capital
punishment, but to take all steps in your power to disassemble the machinery of death and ensure
future presidents cannot execute the dozens of people on federal death row at will. Every
individual who remains on death row remains in peril. Every federal prosecutor who still seeks
death sets in motion the wheels of a failed system and the government-sanctioned taking of the
life of a fellow American. And keeping intact the death chamber at Terre Haute leaves the stage
still set for unspeakable cruelty that says more about us as a society than it does about those we
execute.

We call on you to begin your administration with these bold steps towards mercy and justice.
Most respectfully,

Hector Balderas
Attorney General, New Mexico

Diana Becton
District Attorney, Contra Costa County, California

Wesley Bell v
Prosecuting Attorney, St. Louis County, Missouri

Buta Biberaj
Commonwealth’s Attorney, Loudoun County, Virginia

Shay Bilchik
Former Administrator, Office of Juvenile Justice and Delinquency Prevention, U.S. Department
of Justice ‘

Chesa Boudin
District Attorney, City and County of San Francisco, California

RaShall M. Brackney
Chief, Charlottesville Police Department, Virginia

Aisha Braveboy
State’s Attorney, Prince George’s County, Maryland
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Bobbe J. Bridge
Former Associate Justice, Washington State Supreme Court

Jim Bueermann
Former Chief, Redlands Police Department, California
Former President, National Police Foundation

Chris Burbank
Former Chief, Salt Lake City Police Department, Utah
Vice President of Law Enforcement Strategy, Center for Policing Equity

John T. Chisholm
District Attorney, Milwaukee County, Wisconsin

John Choi
County Attorney, Ramsey County, Minnesota

Jerry L. Clayton
Sheriff, Washtenaw County, Michigan

Dave Clegg
District Attorney, Ulster County, New York

Tristram J. Coffin
Former U.S. Attorney, District of Vermont

William M. Cohen
Former Assistant U.S. Attorney, District of Columbia

Shameca Collins
District Attorney, Sixth Judicial District, Mississippi

Laura Conover
County Attorney, Pima County, Arizona

Brendan Cox

Former Chief, Albany Police Department, New York
Director of Policing Strategies, LEAD National Support Bureau

John Creuzot
District Attorney, Dallas County, Texas

William B. Cummings
Former U.S. Attorney, Eastern District of Virginia



UPDATED JANUARY 26, 2021

Satana Deberry
District Attorney, Durham County, North Carolina

Parisa Dehghani-Tafti
Commonwealth’s Attorney, Arlington County and the City of Falls Church, Virginia

Steve Descano
Commonwealth’s Attorney, Fairfax County. Virginia

W. Thomas Dillard
Former U.S. Attorney, Northern District of Florida
Former U.S. Attorney, Eastern District of Tennessee

Thomas J. Donovan, Jr.
Attorney General, Vermont

Michael Dougherty
District Attorney, Twentieth Judicial District, Colorado

Frank Dubofsky
Former Judge, Colorado Court of Appeals

Jean Dubofsky
Former Justice, Colorado Supreme Court

Matthew Ellis
District Attorney, Wasco County, Oregon

Keith Ellison _
Attorney General, Minnesota

Charles W. Fels
Former Assistant U.S. Attorney, Eastern District of Tennessee
Former Assistant U.S. Attorney, Middle District of Tennessee

Kimberly M. Foxx
State’s Attorney, Cook County, Illinois

Gil Garcetti ’
Former District Attorney, Los Angeles County, California

Stanley Garnett
Former District Attorney, Twentieth Judicial District, Colorado
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José Garza
District Attorney, Travis County, Texas

George Gascén

District Attorney, Los Angeles County, California

Former District Attorney, City and County of San Francisco, California
Former Chief, San Francisco Police Department, California

Former Chief, Mesa Police Department, Arizona

Sarah F. George
State’s Attorney, Chittenden County, Vermont

Joe Gonzales
District Attorney, Bexar County, Texas

Deborah Gonzalez
District Attorney, Western Judicial Circuit, Georgia

Eric Gonzalez
District Attorney, Kings County, New York

Mark Gonzalez
District Attorney, Nueces County, Texas

James P. Gray
Former Judge, Superior Court of Orange County, California

Joseph R. Grodin
Former Associate Justice, California Supreme Court

Andrea Harrington
District Attorney, Berkshire County, Massachusetts

Scott Harshbarger
Former Attorney General, Massachusetts
Former District Attorney, Middlesex County, Massachusetts

Jim Hingeley
Commonwealth’s Attorney, Albemarle County, Virginia

Natasha Irving
District Attorney, Sixth Prosecutorial District, Maine

Kathleen Jennings
Attorney General, Delaware
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Peter J. Kadzik
Former Assistant Attorney General, Office of Legislative Affairs, U.S. Department of Justice

Melinda Katz
District Attorney, Queens County, New York

Peter Keisler
Former Acting Attorney General, U.S. Department of Justice

Robert Klonoff
Former Assistant to the Solicitor General, U.S. Department of Justice
Former Dean, Lewis & Clark Law School

Justin F. Kollar
Prosecuting Attorney, Kauai County, Hawaii

Lawrence S. Krasner
District Attorney, City of Philadelphia, Pennsylvania

Miriam Aroni Krinsky

Former Assistant U.S. Attorney, Criminal Appellate Chief, and General Crimes Chief, Central
District of California

Former Chair, Solicitor General’s Criminal Appellate Advisory Group, U.S. Department of
Justice

William Lansdowne

Former Chief, San Diego Police Department, California
Former Chief, San Jose Police Department, California
Former Chief, Richmond Police Department, California

Stephen G. Larson

Former Assistant U.S. Attorney, Central District of California

Former Magistrate Judge, U.S. District Court, Central District of California
Former Judge, U.S. District Court, Central District of California

John Leonardo
Former U.S. Attorney, District of Arizona

Chris Magnus
Chief, Tucson Police Department, Arizona

Beth McCann
District Attorney, Second Judicial District, Colorado
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Mary McCord

Former Acting Assistant Attorney General for National Security, U.S. Department of Justice
Former Principal Deputy Assistant Attorney General, National Security Division, U.S.
Department of Justice

Brian Middleton
District Attorney, Fort Bend County, Texas

Stephanie Morales
Commonwealth’s Attorney, City of Portsmouth, Virginia

Marilyn J. Mosby
State’s Attorney, Baltimore City, Maryland

Charles Oberly
Former U.S. Attorney, District of Delaware
Former Attorney General, Delaware

Jody Owens
District Attorney, Hinds County, Mississippi

Jim Petro
Former Attorney General, Ohio

Joseph Platania
Commonwealth’s Attorney, City of Charlottesville, Virginia

Bryan Porter
Commonwealth’s Attorney, City of Alexandria, Virginia

Abdul Pridgen
Chief, Seaside Police Department, California

Karl A. Racine
Attorney General, District of Columbia

Kwame Raoul
Attorney General, Illinois

Ira Reiner
Former District Attorney, Los Angeles County, California
Former City Attorney, Los Angeles, California

Margaret Richardson
Former Chief of Staff and Counselor to the Attorney General, U.S. Department of Justice
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Murray Richtel
Former Judge, Twentieth Judicial District Court, Colorado

Mimi Rocah
District Attorney, Westchester County, New York

Rachael Rollins
District Attorney, Suffolk County, Massachusetts

Jeff Rosen
District Attorney, Santa Clara County, California

Marian T. Ryan
District Attorney, Middlesex County, Massachusetts

Dan Satterberg
Prosecuting Attorney, King County, Washington

Eli Savit
Prosecuting Attorney, Washtenaw County, Michigan

Lois Schiffer
Former Assistant Attorney General, Environment and Natural Resources Division, U.S.
Department of Justice

Mike Schmidt
District Attorney, Multnomah County, Oregon

Kevin Sharp
Former Judge, U.S. District Court, Middle District of Tennessee

Carol A. Siemon
Prosecuting Attorney, Ingham County, Michigan

Norm Stamper
Former Chief, Seattle Police Department, Washington

David E. Sullivan
District Attorney, Northwestern District, Massachusetts

Shannon Taylor
Commonwealth’s Attorney, Henrico County, Virginia

Brett L. Tolman
Former U.S. Attorney, District of Utah
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Rail Torrez
District Attorney, Bernalillo County, New Mexico

Gregory Underwood
Commonwealth’s Attorney, City of Norfolk, Virginia

Matthew Van Houten
- District Attorney, Tompkins County, New York

Cyrus R. Vance
District Attorney, New York County, New York

Phil Weiser
- Attorney General, Colorado
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