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Purpose of Review 
The Commission is required to monitor local jurisdictions’ compliance with the Fair Defense 

Act (“FDA”).1 The purpose of this review is to promote local compliance and accountability with the 
requirements of the FDA through evidence-based practices and to provide technical assistance to 
improve processes where needed. In addition, this review process is designed to assist the local 
jurisdiction in developing procedures to monitor its own compliance with its indigent defense plan and 
the FDA.  

Core Requirements of the Fair Defense Act 
1.  Conduct prompt and accurate magistration proceedings: 

• Inform and explain right to counsel to accused; 
• Provide reasonable assistance to accused in completing necessary forms to request counsel; 
• Maintain magistrate processing records. 

2.  Determine indigence according to standards directed by the indigent defense plan.  
3.  Establish minimum attorney qualifications. 
4.  Appoint counsel promptly. 
5.  Institute a fair, neutral, and non-discriminatory attorney selection process. 
6.  Promulgate a standard attorney fee schedule and payment process. 

Methodology 
The policy monitoring site review for Gaines County (“the County”) was conducted by Joel 

Lieurance and Wesley Shackelford in conjunction with a review of Dawson County between February 
19 and February 22, 2013. Joel Lieurance returned on May 13, 2013 to review some additional case 
files. Throughout this report all references to Commission staff use the term “monitor.” The monitor 
met with the following persons: the district judge; the county judge; a justice-of-the-peace; the 
auditor’s office; the regional public defender; and the felony contract defender. The monitor observed a 
misdemeanor arraignment docket. The monitor examined the following records: 

• Local indigent defense plans; 
• Contract with the felony contract defender; 
• Regional public defender employee handbook; 
• Magistrate’s warning forms (obtained from the offices of the two justices-of-the-peace) to 

determine the time from arrest to magistration and to determine whether all Article 15.17 
requirements are part of standard procedures; 

• Case file records including but not limited to: 
o Affidavits of indigence and orders appointing counsel as well as letters indicating 

retention of an attorney or withdrawal of an attorney; and 
o Forms noting case dispositions, plea agreements, waivers of counsel, and orders of 

dismissal. 
  

                                                 
1 Tex. Gov’t Code § 79.037(b). 
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Summary of Commendations / Recommendations 
The Commission staff compared County procedures with the requirements of the Fair Defense 

Act (FDA) and found that the County’s written procedures are laudable, but in many instances, the 
plans do not describe actual practices. For instance, the local indigent defense plans require that 
procedures for requesting counsel be explained to all unrepresented defendants, set a standard of 
indigence that applies to all defendants whether they bond or not, and require the timely appointment 
of counsel. However, procedures for requesting counsel are not explained to misdemeanor defendants, 
and determinations of indigence are often untimely. In order to meet the requirements of both state law 
and its local plans, the County must: promptly transmit requests for counsel to the appointing 
authority; promptly rule on requests for counsel; ensure that waivers of counsel meet the requirements 
of Article 1.051 of the Code of Criminal Procedure; and ensure that all terms of the contract for felony 
representation are followed. 

The commendations and recommendations from the report are listed below. The County does 
not need to respond to the report’s commendations but must respond to how it will address each 
recommendation. 

Core Requirement 1.  Conduct prompt and accurate magistration proceedings. 
Commendation:  

• Gaines County has procedures in place to ensure that arrestees receive timely Article 15.17 
hearings. 

Recommendations: 
1: Gaines County must implement procedures to ensure assistance in completing the necessary 

forms for requesting counsel at the time of the Article 15.17 hearing. 
2: Gaines County must implement procedures to transmit all requests for counsel to the appointing 

authority within 24 hours of the request. 

Core Requirement 2. Determine indigence according to standards directed by the indigent 
defense plan. (For this core requirement, the monitor only examined whether the local indigent 
defense plans meet statutory requirements, not whether the plans are followed.) 
Commendations:  

• The district court’s felony indigence determination standards, as stated in its indigent defense 
plan, meet relevant statutory requirements. 

• The county court’s misdemeanor indigence determination standards, as stated in its indigent 
defense plan, meet relevant statutory requirements. 

• The county court’s juvenile indigence determination standards, as stated in its indigent defense 
plan, meet relevant statutory requirements. 

Core Requirement 3.  Establish minimum attorney qualifications.  
Commendations:  

• The district court has procedures for managing the attorney appointment list for felony cases 
and for ensuring that all attorneys on the list met their annual CLE requirements as described in 
the indigent defense plan. 

• The county court has procedures for managing the attorney appointment list for misdemeanor 
cases and for ensuring that all attorneys on the list met their annual CLE requirements as 
described in the indigent defense plan. 
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• The county court has procedures for managing the attorney appointment list for juvenile cases 
and for ensuring that all attorneys on the list met their annual CLE requirements as described in 
the indigent defense plan. 

Core Requirement 4.  Appoint counsel promptly. (The analysis for this core requirement may be 
affected by the actual implementation of Core Requirement 2.) 
Commendations:  

• Gaines County’s practice of ensuring that counsel is present at all juvenile detention hearings 
meets the requirements set in Section 51.10 of the Family Code. 

• Gaines County’s appointment practices in instances when a juvenile is served with a petition 
meet the requirements of Section 51.101 of the Family Code. 

Recommendations: 
3: Gaines County and the 106th District Court must implement procedures to ensure that 

determinations of indigence in felony cases fall within the time frames set by the FDA. 

4: Gaines County must implement procedures to ensure timely determinations of indigence in 
misdemeanor cases. In particular, the court must rule upon all requests for counsel. 

5: Gaines County must implement procedures to ensure that the court rules upon requests for 
counsel prior to granting any waiver of counsel. The procedure must provide that the court may 
not direct or encourage the defendant to communicate with the attorney representing the state 
until the court advises of the right to counsel and explains the process for requesting counsel. 
Article 1.051(f-1)(1), Code of Criminal Procedure prohibits an attorney representing the state 
from initiating or encouraging a waiver of counsel  from an unrepresented defendant.     

6: Pro se pleas must include written waivers of counsel as required by Article 1.051(f), Code of 
Criminal Procedure. 

7: The county court must follow the procedures set in its indigent defense plan and in Article 
1.051(f-2) and explain the procedures for requesting counsel to defendants appearing in court 
without counsel. 

Core Requirement 5.  Institute a fair, neutral, and non-discriminatory attorney selection process. 
Commendations:  

• The contract solicitation process meets the Commission’s requirements as set in 1 TAC §§ 
174.12 - 174.15. 

• The contract attorney met and exceeded the annual criminal CLE requirements set in the 
contract. 

• Based upon the monitor’s review of case files, the contract defender’s duration of 
representation meets the requirements set in the contract and which are established under 
Article 26.04(j)(2) of the Code of Criminal Procedure. 

• The contract defender appeared to follow the requirements of the contract by filing a motion to 
withdraw whenever a conflict of interest arose. 

• The contract for felony defense services meets all of the Commission’s requirements set in 1 
TAC §§ 174.10 - 174.25. 

• The public defender’s caseload falls within the maximum thresholds set in its office manual 
(and in line with national standards). Keeping caseloads below this cap allows for zealous and 
effective representation of indigent clients. 

• Both attorneys in the public defender’s office met and exceeded their annual criminal law CLE 
requirements. 
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• The public defender’s operational manual and proposed budget contain all of the elements 
required by Article 26.044(c-1) of the Code of Criminal Procedure. 

Recommendations: 
8: The parties to the contract for felony defense services must follow the terms of the contract 

according to the contract’s caseload limitations. Excessive caseloads could compromise the 
quality of representation provided for indigent clients. 

9: The County must ensure that procedures are in place to meet the requirements of 1 TAC § 
174.25 and Article 26.05(c) so that itemized fee vouchers are submitted and approved by the 
appointing authority prior to payment by the financial officer. 

Core Requirement 6.   Promulgate standard attorney fee schedule and payment process. 
The items covered by this core requirement were addressed in Core Requirement 5. 

Statutory Data Reporting  
Commendation:  

• As mandated by Section 79.036 of the Texas Government Code, the Gaines County Auditor’s 
Office completed the annual indigent defense expenditure report.  

County Indigent Defense Plans 
Commendation:  

• As mandated by Section 79.036 of the Texas Government Code, Gaines County completed its 
indigent defense plans that describe the procedures for appointment of counsel in criminal and 
juvenile cases. All required elements were included in the plans. 
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Overview of Gaines County’s Indigent Defense System 

Figure 1: Fair Defense Act Timeline Model for Counties with Populations Under 250,000 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Adults arrested in Gaines County are brought to the Gaines County Jail and receive Article 
15.17 hearings every morning. Article 15.17 hearings are conducted by either a justice-of-the-peace or 
by the county judge. When a person requests counsel at the Article 15.17 hearing, the arrestee is given 
an affidavit of indigence. The arrestee completes the affidavit in his/her cell and submits it to jail staff. 
If the arrestee was arrested on a misdemeanor charge, the request and paperwork are carried to the 
county judge’s office. If the arrestee was arrested on a felony charge, the request and paperwork are 
mailed via US Postal Service to the district judge. 

In felony cases, persons who appear in court without counsel are told of the procedures for 
requesting counsel and are able to request counsel. In misdemeanor cases, persons who appear in court 
without counsel are not told of the procedures for requesting counsel prior to any communications with 
the prosecutor but are instead told to communicate with the prosecutor and to negotiate a plea deal if 
possible. 

For felony defendants deemed indigent, a contract defender is appointed unless there is a 
conflict of interest, in which case, private assigned counsel is appointed. For misdemeanor defendants, 
the regional public defender based at Texas Tech University is appointed unless there is a conflict of 
interest, in which case, private assigned counsel is appointed. 

A summary of indigent defense statistics, which were submitted by the County to the 
Commission through the Office of Court Administration (OCA), follows on the next page.  The tables 
show appointment rates for the court systems as well as respective expenditure data.   
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Table 1: Indigent Defense Statistics for Gaines County 

Gaines County 2001 
Baseline 2009 2010 2011 2012 Texas 2012 

Population 
Estimate 14,329 15,491 17,526 17,526 17,526 25,145,561 
Felony Cases 
Added  158 128 138 134 265,164 
Felony Cases 
Paid  90 63 60 80 187,191 
Felony 
Appointment 
Rate  56.96% 49.22% 43.48% 59.70% 70.59% 
Felony Attorney 
Fees  $27,167  $24,224  $23,162  $21,642  $96,565,159  
Total Felony 
Expenditures  $28,192  $25,924  $24,937  $25,967  $109,246,777  
Misdemeanor 
Cases Added  658 656 613 442 548,348 
Misdemeanor 
Cases Paid  41 69 60 64 219,094 
Misdemeanor 
Appointment 
Rate  6.23% 10.52% 9.79% 14.48% 39.96% 
Misdemeanor 
Attorney Fees  $9,224  $17,088  $15,246  $4,963  $34,602,430  
Total 
Misdemeanor 
Expenditures  $9,224  $17,088  $15,507  $4,963  $35,376,847  
Juvenile Cases 
Added  32 34 29 12 33,195 
Juvenile Cases 
Paid  29 43 32 25 50,544 
Juvenile 
Attorney Fees  $11,262  $13,867  $9,069  $5,295  $10,116,013  
Total Juvenile 
Expenditures  $11,262  $13,867  $9,069  $5,295  $10,824,846  
Total Attorney 
Fees $18,324  $52,420  $55,419  $48,547  $33,494  $146,421,392  
Total ID 
Expenditures $27,984  $72,198  $62,532  $68,718  $50,719  $207,539,623  
Increase In 
Total 
Expenditures 
over Baseline  158.00% 123.45% 145.56% 81.24% 133.95% 
Total ID 
Expenditures 
per Population $1.95  $4.66  $3.57  $3.92  $2.89  $8.25  
Formula + 
Equalization  
Grant 
Disbursement  $11,856  $11,766  $13,215  $12,517  $16,389,199  
Recoupment of 
Fees from 
Defendants  $6,911 $4,928 $6,348 $8,853 $12,289,163 



 
 

Program Assessment  
In the assessment that follows, the core requirements of the FDA are listed with a description of 

statutory provisions and are compared to the County’s performance with regard to each requirement. If 
the monitor found that the County met the respective requirement, a box to the left of the provision is 
checked. The local processes are then described, and commendations and recommendations are made 
regarding these processes. The local indigent defense plans are listed in Appendix A (district court 
plan), Appendix B (county court plan), and Appendix C (juvenile plan). 

Core Requirement 1.  Conduct prompt and accurate magistration proceedings. 
Local Practices Compared to Adult Statutory Provisions  

 
The accused must be brought before a magistrate within 48 hours of arrest.2  

• A person arrested for a misdemeanor without a warrant must be released on bond in an 
amount no more than $5,000 not later than 24 hours after arrest if a magistrate has not 
determined probable cause by that time.3  

 
The magistrate must inform and explain the right to counsel and the right to appointed counsel to 
the accused.4  

 
The magistrate must ensure that reasonable assistance in completing forms necessary to request 
counsel is provided to the accused.5  

 
A record must be made of the following:  

• the magistrate informing the accused of the accused’s right to request appointment of 
counsel;  

• the magistrate asking whether accused wants to request appointment of counsel;  
• and whether the person requested court appointed counsel.6  

 
If authorized to appoint counsel, the magistrate must do so within one working day after receipt of 
request for counsel in counties with a population of 250,000 or more and within three working 
days in counties under 250,000.7  

 
If not authorized to appoint counsel, the magistrate must transmit or cause to be transmitted to the 
appointing authority an accused’s request for counsel within 24 hours of the request being made.8  

  

                                                 
2 Tex. Code Crim. Proc. art. 14.06(a).  
3 Tex. Code Crim. Proc. art. 17.033. 
4 Tex. Code Crim. Proc. art. 15.17(a). 
5 Id. This box is not checked because assistance in completing forms is not provided at the time of the hearing. 
6 Tex. Code Crim. Proc. art. 15.17(e).  
7 Tex. Code Crim. Proc. art. 15.17(a). This box is not checked, because the magistrate is not the appointing authority.  
8 Id. This box is not check because there appears to be issues with promptly transmitting requests to the appointing 
authority. 
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Jurisdiction’s Process 
 Gaines County uses centralized magistrate warnings where all arrestees in the County are 
brought to the Gaines County Jail so that probable cause can be determined, bond can be set, and 
requests for counsel can be taken. The Article 15.17 hearings are conducted by the two justices-of-the-
peace and the county judge, with one justice-of-the-peace conducting the majority of the hearings. The 
hearings are conducted daily, often at about 9:00 a.m. 

According to Judicial Council Monthly Court Activity Report data submitted by the justice 
courts to the Office of Court Administration (OCA) for FY2012 (October 2011 – September 2012), the 
two justices-of-the-peace conducted Article 15.17 hearings for 288 misdemeanor arrestees and 183 
felony arrestees. According to this same data source, 126 of the 288 (or 44%) misdemeanor arrestees 
requested counsel at the Article 15.17 hearings, and 99 of the 183 (or 54%) felony arrestees requested 
counsel.9 
Timeliness of Warnings 
 The monitor analyzed the timeliness of a sample of Article 15.17 hearings conducted during 
FY2012 (October 2011 – September 2012). All forms used in this sample were from hearings 
conducted by the precinct #1 justice-of-the-peace. Based on the data the monitor examined, the 
monitor was not able to ascertain the number of hours from arrest until the Article 15.17 hearing. 
However, in many of the case files examined, the monitor was able to ascertain the date of arrest and 
the date of the hearing. In this way, the monitor assumed that if the hearing occurred within two days 
of arrest, the hearings were timely. Similarly, if the hearings occurred more than two days after arrest, 
the hearings were not timely.10 All records reviewed appeared to involve timely Article 15.17 hearings. 

Table 2: Gaines County Times to Article 15.17 Hearing 
  Sample Size Percent 
Number of records examined11 64  
Article 15.17 hearing occurs x days after 
arrest:     
     0 days 14 21.9% 
     1 day 49 76.6% 
     2 days 1 1.6% 
Timely Hearings 64 100% 

 
 
  
 
 
Handling Requests for Counsel 
 According to a justice-of-the-peace and jail staff, when persons request counsel at the Article 
15.17 hearing, the affidavit of indigence is given to the arrestee requesting counsel. The arrestee goes 
back to his/her cell and completes the form at his/her convenience. After completing the form, the 
                                                 
9 See http://card.txcourts.gov/ReportSelection.aspx for data reported to OCA. Data showing requests for counsel at the 
justice court level can be found under the justice court activity detail. 
10 This assumption means that the 48 hour time limit is actually extended for purposes of deeming a warning late. 
11 The total number of records listed only includes those records where the time from arrest until the Article 15.17 hearing 
could be determined. 

Commendation: Gaines County has procedures in place to ensure that arrestees receive timely 
Article 15.17 hearings. 

http://card.txcourts.gov/ReportSelection.aspx
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inmate signals for jail staff to take the form. Jail staff then put it into an outbox. If the arrest was for a 
misdemeanor offense, the request is walked down the street and given to the county judge. If the arrest 
was for a felony offense, the request is mailed via US Postal Service to the district judge’s office in 
Dawson County. 

Article 15.17(a) of the Code of Criminal Procedure requires, “… The magistrate shall ensure 
that reasonable assistance in completing the necessary forms for requesting appointment of counsel is 
provided to the person at the same time. …” Gaines County must implement procedures for ensuring 
assistance in completing the necessary forms for requesting counsel at the time of the Article 15.17 
hearing. 
 
 
 
 

Article 15.17(a) of the Code of Criminal Procedure further requires, “…If the magistrate is not 
authorized to appoint counsel, the magistrate shall without unnecessary delay, but not later than 24 
hours after the person arrested requests appointment of counsel, transmit, or cause to be transmitted to 
the court or to the courts' designee authorized under Article 26.04 to appoint counsel in the county, the 
forms requesting the appointment of counsel. …” Gaines County must implement procedures to 
transmit all requests for counsel to the appointing authority within 24 hours of the request. These new 
procedures require methods that can reliably transmit requests within 24 hours of the request being 
made (such as email or fax as opposed to a letter sent through the US Postal Service). 

 
 
 
  
Core Requirement 2. Determine indigence according to standards directed by the 
indigent defense plan. 12 
Local Indigent Defense Plan Compared to Adult Statutory Provisions  

 Provide detailed procedures used to determine whether a defendant is indigent.13  

 State the financial standard(s) to determine whether a defendant is indigent.14  

 List factors the court will consider when determining whether a defendant is indigent.15  
 
  

                                                 
12 The policy monitor does not evaluate this core requirement by determining whether persons applying for counsel are 
appropriately deemed indigent or non-indigent, but rather by examining whether the jurisdiction’s indigent defense plan 
meets relevant statutes. 
13 Tex. Code Crim. Proc. art. 26.04(l)-(r). 
14 Tex. Code Crim. Proc. art. 26.04(l). 
15 Tex. Code Crim. Proc. art. 26.04(m). 

Recommendation 1: Gaines County must implement procedures to ensure assistance in completing 
the necessary forms for requesting counsel at the time of the Article 15.17 hearing. 

Recommendation 2: Gaines County must implement procedures to transmit all requests for counsel 
to the appointing authority within 24 hours of the request. 
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District Court’s Plan 
According to the district court’s indigent defense plan (see Appendix A), in determining 

indigence, the district judge considers the factors listed in Article 26.04(m). The judge does not 
consider whether the defendant has posted bail, except to the extent that it reflects the defendant’s 
financial circumstances. The financial standard used is that a defendant whose income is less than 
200% of the Federal Poverty Guidelines is considered indigent. Defendants receiving any of the 
following assistance services are also considered indigent: food stamps; Medicaid; Temporary 
Assistance for Needy Families; public housing; or Supplemental Security Income. 

 
  
 

 
County Court’s Plan 

According to the county court’s indigent defense plan (see Appendix B), the financial standard 
considers that a defendant whose income is less than 100% of the Federal Poverty Guidelines is 
indigent. Defendants receiving any of the following assistance services are also considered indigent: 
food stamps; Medicaid; Temporary Assistance for Needy Families; public housing; or Supplemental 
Security Income. The judge does not consider whether the defendant has posted bail.  

 
  
 

Local Indigent Defense Plan Compared to Juvenile Statutory Provisions  

 
Detail procedures used to determine whether a child’s parent(s) or other person(s) responsible for 
child’s support are indigent.16  

 
State financial standard(s) to determine whether a child’s parent(s) or other person(s) responsible 
for child’s support are indigent.17  

 
List factors courts will consider when determining whether a child’s parent(s) or other person(s) 
responsible for child’s support are indigent.18  

Jurisdiction’s Plan 
According to the County’s juvenile indigent defense plan (see Appendix C), all juveniles 

charged by petition are presumed to be indigent unless the state pleads and proves otherwise. The 
financial standard of indigence looks to persons responsible for the support of the juvenile and 
considers them indigent if they have an income less than 100% of the Federal Poverty Guidelines. 
Persons receiving food stamps, Medicaid, Temporary Assistance for Needy Families, Supplemental 
Security Income, or public housing are also considered indigent. 

 
 

                                                 
16 Tex. Fam. Code § 51.102(b)(1). Tex. Code Crim. Proc. art. 26.04(l)-(r). 
17 Tex. Code Crim. Proc. art. 26.04(l). 
18 Tex. Code Crim. Proc. art. 26.04(m). 

Commendation: The county court’s juvenile indigence determination standards, as stated in its 
indigent defense plan, meet relevant statutory requirements. 

Commendation: The district court’s felony indigence determination standards, as stated in its 
indigent defense plan, meet relevant statutory requirements. 

Commendation: The county court’s misdemeanor indigence determination standards, as stated in its 
indigent defense plan, meet relevant statutory requirements. 
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Core Requirement 3.  Establish minimum attorney qualifications.  
Local Practices Compared to Adult Statutory Provisions  

 Establish objective qualification standards for attorneys to be on an appointment list.19  
• Standards must require attorneys to complete at least six hours of continuing legal 

education pertaining to criminal law during each 12-month reporting period or be currently 
certified in criminal law by the Texas Board of Legal Specialization.20 

 Attorneys must be approved by a majority of the judges who established the appointment list to be 
placed on the appointment list.21 
 

Jurisdiction’s Process (Felony Courts):   
 The district court uses a contract defender to provide representation for indigent felony 
defendants. If there is a conflict of interest, the case is assigned to one of the attorneys who applied to 
be on the appointment list. 

The monitor found that the felony court appeared to have procedures for managing the attorney 
appointment list and for ensuring that all attorneys on the list met their annual CLE requirements as 
described in the indigent defense plans. 
 
 
 
 
 
Misdemeanor Courts 

The county court uses the Caprock Public Defender Office to provide representation for 
indigent misdemeanor defendants. If there is a conflict of interest, the case is assigned to one of the 
attorneys who applied to be on the appointment list. 

The monitor found that the misdemeanor court appeared to have procedures for managing the 
attorney appointment list and for ensuring that all attorneys on the list met their annual CLE 
requirements as described in the indigent defense plans. 

 
 
 
 

  

                                                 
19 Tex. Code Crim. Proc. art. 26.04(d). 
20 1 TAC §§174.1-174.4. 
21 Tex. Code Crim. Proc. art. 26.04(d). The monitor did not examine actual attorney applications to be on the appointment 
list. The box is checked because the courts clearly had appointment lists that they followed. 

Commendation: The district court has procedures for managing the attorney appointment list for 
felony cases and for ensuring that all attorneys on the list met their annual CLE requirements as 
described in the indigent defense plan. 

Commendation: The county court has procedures for managing the attorney appointment list for 
misdemeanor cases and for ensuring that all attorneys on the list met their annual CLE requirements 
as described in the indigent defense plan. 
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Local Practices Compared to Juvenile Statutory Provisions  

 Establish objective qualification standards for attorneys for three levels of conduct.22  
• Conduct indicating a need for supervision or delinquent conduct (no TYC possible);  
• Delinquent conduct (TYC possible); and 
• Determinate sentence or discretionary transfer to criminal court proceedings have been 

initiated. 

 Standards must require attorneys to complete at least six hours of continuing legal education 
pertaining to juvenile law during each 12-month reporting period or be currently certified in 
juvenile law by the Texas Board of Legal Specialization.23  

 Attorneys must be approved by a majority of the Juvenile Board or judges on the Juvenile Board 
to be placed on or removed from the appointment list.24  

 
Jurisdiction’s Process (Juvenile Courts):   

The county court uses two attorneys to provide representation for juvenile defendants. The 
monitor found that the juvenile court appeared to have procedures for managing the attorney 
appointment list and for ensuring that all attorneys on the list met their annual CLE requirements as 
described in the indigent defense plans. 

 
 
 
 
 
  

                                                 
22 Tex. Fam. Code § 51.102(a),(b)(2). 
23 1 TAC §§174.1-174.4. 
24 Tex. Fam. Code § 51.102(a), Tex. Code Crim. Proc. art. 26.04(d). The monitor did not examine actual attorney 
applications to be on the appointment list. The box is checked because the courts clearly had appointment lists that they 
followed. 

Commendation: The county court has procedures for managing the attorney appointment list for 
juvenile cases and for ensuring that all attorneys on the list met their annual CLE requirements as 
described in the indigent defense plan. 
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Core Requirement 4.  Appoint counsel promptly. 
Local Practices Compared to Adult Statutory Provisions  

 Incarcerated persons: After receipt of a request for counsel, counsel must be appointed within one 
working day in counties with a population of 250,000 or more and within three working days in 
counties under 250,000.25  

 Persons out of custody: Counsel must be appointed at the defendant's first court appearance or 
when adversarial judicial proceedings are initiated, whichever comes first.26  

 All unrepresented defendants must be advised of the right to counsel and the procedures for 
obtaining counsel.27  

Jurisdiction’s Process 
Felony Appointments:   
 The monitor examined 32 felony cases that were filed in FY2012 to determine the timeliness of 
felony appointments. Of these 32 cases, 22 were initially represented by appointed counsel, nine by 
retained counsel, and one was pro se.28 The monitor could ascertain the timeliness of indigence 
determinations in seventeen of the 32 cases.29 In those cases where the monitor could ascertain the 
timeliness of determinations of indigence, the monitor found that four of the cases had determinations 
of indigence made within the FDA guidelines (three working days plus 24 hours allowed in 
transmitting the request for counsel). This percent of timely indigence determinations (24% timely) 
falls outside of the Commission’s threshold for presuming that a jurisdiction’s processes are timely. 
The sample size used for this determination is small. If the jurisdiction wishes the monitor to re-
examine this issue with a larger sample size, the monitor is willing to go back to the jurisdiction at a 
later date and attempt to obtain a larger sample size. See the following table for a summary of the 
timeliness of determinations of indigence found in the monitor’s sample. 

Table 3: Times to Indigence Determination in Felony Cases 

Gaines Felony Appointment Sample Data Sample 
Size 

Number from 
sample Percent 

Number of Indigence Determinations Examined 17     
Appointment / Denial of Indigence Occurred in:      
     0 work days    1 5.9% 
     1 work day + 24 hour transfer   0 0% 
     2 work days + 24 hour transfer  1 5.9% 
     3 work days + 24 hour transfer   2 11.8% 
Timely determinations of indigence   4 23.5% 
Untimely determinations of indigence   13 76.5.0% 

 
                                                 
25 Tex. Code Crim. Proc. art. 1.051(c). This box is not checked because the monitor’s sample of appointments was less than 
90% timely. 
26 Tex. Code Crim. Proc. art. 1.051(j). Rothgery v. Gillespie County, 554 U.S. 191 (2008). This box is not checked because 
the monitor’s sample of appointments was less than 90% timely. 
27 Tex. Code Crim. Proc. art. 1.051(f-2). This box is not checked because the procedures examined did not meet the 
requirements of Article 1.051. 
28 The pro se was dismissed. 
29 Some cases from the sample involved the appointment of counsel, but the monitor was unable to obtain a matching 
Article 15.17 warning form that indicated whether counsel was requested at the hearing. 
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 Of the thirteen sample cases that were not timely, eight determinations of indigence were made 
between four and six working days after request (with an allowance of 24 hours to transmit the 
requests). One request was ruled upon nine working days after request; another at sixteen working 
days; two were ruled upon more than twenty working days after the request; and one file had a request 
with no determination of indigence. One possible reason for many of the late appointments involves 
the procedures for transferring the requests to the district judge. According to Gaines County jail 
personnel, forms for requesting counsel are not completed at the time of magistrate warnings but at a 
later time. The forms are then sent by US Postal Service to the district judge. These steps likely cause 
delays so that by the time the district judge receives a request, the determination of indigence is already 
due. 

 
 
 
 
Misdemeanor Appointments:   
 The monitor examined 120 misdemeanor cases that were filed in FY2012 to determine the 
timeliness of misdemeanor appointments. Of these 120 cases, eight30 were initially represented by 
appointed counsel, seventeen by retained counsel, and 95 were pro se.31 The monitor could ascertain 
the timeliness of indigence determinations in fifteen of the cases that were examined. In those cases 
where the monitor could ascertain the timeliness of determinations of indigence, the monitor found that 
four of the cases had determinations of indigence made within the FDA guidelines (three working days 
plus 24 hours allowed in transmitting the request for counsel). This 27% percent of timely indigence 
determinations falls outside of the Commission’s 90% threshold for presuming that a jurisdiction’s 
processes are timely. The sample size used for this analysis was small. If the jurisdiction wishes the 
monitor to re-examine this issue with a larger sample size, the monitor is willing to go back to the 
jurisdiction at a later date and attempt to obtain a larger sample size. See the following table for a 
summary of the timeliness of determinations of indigence found in the monitor’s sample. 

Table 4: Times to Indigence Determination in Misdemeanor Cases32 
Gaines Misdemeanor Appointment Sample 

Data 
Sample 

Size 
Number from 

sample Percent 

Number of Indigence Determinations Examined 15     

Appointment / Denial of Indigence Occurred in:      
     0 work days    2 13.3% 
     1 work day + 24 hour transfer   1 6.7% 
     2 work days + 24 hour transfer  0 0% 
     3 work days + 24 hour transfer   1 6.7% 
Timely determinations of indigence    4 26.7% 
Untimely determinations of indigence   11 73.3% 

                                                 
30 The sample in Table 4 does not include three instances in which counsel was appointed, but the monitor could not 
determine the time from request until appointment.   
31 Of the 95 pro se cases, 22 were dismissed (12 for paying restitution on theft cases) and 34 were still active. 
32 These determinations of indigence included five appointments of counsel and ten instances in which there were no 
rulings on the request for counsel. 

Recommendation 3: Gaines County and the 106th District Court must implement procedures to 
ensure that determinations of indigence in felony cases fall within the time frames set by the FDA. 
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Of the eleven sample cases that were not timely, ten cases involved a request for counsel with 
no ruling on the request. One request was ruled upon six working days after request.  
 
 
 
 
Other Findings from Misdemeanor Case Files:  

Of the 120 misdemeanor case files examined, four involved instances where an arrestee 
requested counsel, but in which there was no determination of indigence listed in the case file, and 
where the defendant pled to either probation or a term of confinement. Article 1.051(f-1) of the Code 
of Criminal Procedure disallows communications between the attorney representing the state and 
persons with pending requests for counsel. Article 1.051(f-1) states: 

 … the attorney representing the state may not:  
(2) communicate with a defendant who has requested the appointment of counsel, unless 
the court or the court's designee authorized under Article 26.04 to appoint counsel for 
indigent defendants in the county has denied the request and, subsequent to the denial, 
the defendant:  

(A) has been given a reasonable opportunity to retain and has failed to retain 
private counsel; or  
(B) waives or has waived the opportunity to retain private counsel. 

The fact that four persons agreed to pleas while having pending requests for counsel is an indication 
that Gaines County does not have procedures in place that prevent a defendant with a pending request 
for counsel from communicating with the prosecutor.  

In the review of case files, the monitor noticed that waivers of counsel were part of the plea 
packet. The fact that a waiver was part of the plea packet is an indication that the plea agreement 
occurred prior to the waiver. Under Article 1.051(f-1) of the Code of Criminal Procedure: 

In any adversary judicial proceeding that may result in punishment by confinement, the attorney 
representing the state may not:  

(1) initiate or encourage an attempt to obtain from a defendant who is not represented by 
counsel a waiver of the right to counsel; … 

Article 1.051(g) of the Code of Criminal Procedure further states:    
(g) If a defendant wishes to waive the right to counsel for purposes of entering a guilty plea or 
proceeding to trial, the court shall advise the defendant of the nature of the charges against the 
defendant and, if the defendant is proceeding to trial, the dangers and disadvantages of self-
representation. If the court determines that the waiver is voluntarily and intelligently made, the 
court shall provide the defendant with a statement substantially in the following form, which, if 
signed by the defendant, shall be filed with and become part of the record of the proceedings:  
"I have been advised this ______ day of __________, 2___, by the (name of court) Court of my 
right to representation by counsel in the case pending against me. I have been further advised 
that if I am unable to afford counsel, one will be appointed for me free of charge. Understanding 
my right to have counsel appointed for me free of charge if I am not financially able to employ 
counsel, I wish to waive that right and request the court to proceed with my case without an 
attorney being appointed for me. I hereby waive my right to counsel. (signature of defendant)"  

Recommendation 4: Gaines County must implement procedures to ensure timely determinations of 
indigence in misdemeanor cases. In particular, the court must rule upon all requests for counsel. 
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The current procedures do not seem to allow the court to determine if the waiver is voluntarily and 
intelligently made prior to the pro se plea agreement. Rather, the waivers appear to be initiated by the 
prosecutor.  

 

 

 

 
 
 
In the examination of misdemeanor case files, the monitor also found one case that included a pro 

se plea with no waiver of counsel. Article 1.051(f) of the Code of Criminal Procedure states:   
A defendant may voluntarily and intelligently waive in writing the right to counsel. A waiver 
obtained in violation of Subsection (f-1) or (f-2) is presumed invalid. 
 
 
 
 

Other Areas of Concern: 
 Four case files included waivers of arraignment signed by an attorney acting as bondsman. In 
three of these four cases, the defendants went on to plead pro se. There were no withdrawals of counsel 
by the attorney acting as bondsman in any of these four cases. Another case file included a waiver of 
counsel where the defendant was represented by retained counsel. The fact that a defendant had 
retained counsel and signed the waiver shows a lack of knowledge or inattentiveness. 

Observations of a Misdemeanor Arraignment Docket:  
The monitor observed a misdemeanor arraignment docket. At this docket, the county judge 

made a roll call. The judge announced that he would leave the room, and noted that defendants without 
an attorney should speak to the prosecutor to see if they could work out a deal. He said that he would 
later return to dispose cases in which a deal had been worked out. The judge did not explain the 
procedures for requesting counsel. The judge then left the room and returned to dispose cases in which 
a plea had been arranged. Article 1.051(f-2) of the Code of Criminal Procedure states:  

In any adversary judicial proceeding that may result in punishment by confinement, the court 
may not direct or encourage the defendant to communicate with the attorney representing the 
state until the court advises the defendant of the right to counsel and the procedure for 
requesting appointed counsel and the defendant has been given a reasonable opportunity to 
request appointed counsel. If the defendant has requested appointed counsel, the court may not 
direct or encourage the defendant to communicate with the attorney representing the state unless 
the court or the court's designee authorized under Article 26.04 to appoint counsel for indigent 
defendants in the county has denied the request and, subsequent to the denial, the defendant:  

(1) has been given a reasonable opportunity to retain and has failed to retain private 
counsel; or  
(2) waives or has waived the opportunity to retain private counsel. 

Based upon the monitor’s observations, Gaines County is not following its indigent defense 
plan that states: 

Recommendation 6: Pro se pleas must include written waivers of counsel as required by Article 
1.051(f), Code of Criminal Procedure. 
 

Recommendation 5: Gaines County must implement procedures to ensure that the court rules upon 
requests for counsel prior to granting any waiver of counsel. The procedure must provide that the 
court may not direct or encourage the defendant to communicate with the attorney representing the 
state until the court advises of the right to counsel and explains the process for requesting counsel. 
Article 1.051(f-1)(1), Code of Criminal Procedure prohibits an attorney representing the state from 
initiating or encouraging a waiver of counsel  from an unrepresented defendant.    
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The court may not direct or encourage the defendant to communicate with the attorney 
representing the state until the court advises the defendant of the right to counsel and the 
procedure for requesting appointed counsel and the defendant has been given a reasonable 
opportunity to request appointed counsel. 

The indigent defense plan and Article 1.051(f-2) require that procedures for requesting counsel be 
explained to all unrepresented defendants prior to any communications with the prosecutor. 

  
 
 

 
To briefly summarize the waiver of counsel requirements in Article 1.051, the court must 

explain the procedures for requesting counsel to all defendants appearing in court without counsel. The 
court must rule on all requests for counsel, including those requests made prior to the hearing. There 
can be no communication between the prosecutor and the defendant until the first two conditions have 
been completed. After the defendant waives counsel, the prosecutor may communicate with the 
defendant.  
 
  

Recommendation 7: The county court must follow the procedures set in its indigent defense plan 
and in Article 1.051(f-2) and explain the procedures for requesting counsel to defendants appearing 
in court without counsel. 
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Local Practices Compared to Juvenile Statutory Provisions  

 If the child was not represented by an attorney at the detention hearing and a determination was 
made to detain the child, the child shall be immediately entitled to representation by an attorney.33  

 If the child was not detained, an attorney must be appointed on or before the fifth working day 
after the date the petition for adjudication, motion to modify, or discretionary transfer hearing was 
served on the child.34  

Juvenile Appointments:  
Figure 2: Statutory Attorney Appointment Timeline for Juveniles  

(relevant Texas Family Code references are listed in parentheses) 

 
 
 
  

                                                 
33 Tex. Fam. Code § 51.10(c). 
34 Tex. Fam. Code § 51.101(d).  
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The monitor examined the timeliness of indigence determinations in instances when the 
juvenile was detained and in instances when a petition was served on the juvenile. To ascertain the 
timeliness of local processes, the monitor examined three disposed juvenile case files from FY2012 
(October 2011 – September 2012). This low number of cases reviewed is a reflection of the low 
number of cases filed in Gaines County. 

Juvenile Detention Hearings 
Under Section 51.10 of the Family Code, a detention hearing may be conducted without the 

presence of an attorney. However, if there is a decision to detain the juvenile, Section 51.10(c) requires 
either an order to retain counsel or an immediate appointment of counsel. If no attorney was present for 
the hearing, the attorney who is subsequently appointed or retained may request a de novo hearing 
under Section 54.01(n) of the Family Code.  

Of the three juvenile case files that the monitor examined, two cases contained at least one 
detention hearing with a decision to detain the juvenile. In both of these cases, counsel was present for 
all detention hearings. The county judge noted that counsel is always present at detention hearings.  

 
 
 
 
Petitions Served on the Juvenile 
 Under Section 51.101(c) and (d) of the Family Code, once a petition is served on the juvenile, 
the court has five working days to appoint counsel for the juvenile. Of the three juvenile cases 
examined by the monitor, all had counsel appointed by the fifth working day after the juvenile was 
served with a petition.  

 
 
 
 
 
 
 
 
 
  

Commendation: Gaines County’s practice of ensuring that counsel is present at all juvenile 
detention hearings meets the requirements set in Section 51.10 of the Family Code. 

Commendation: Gaines County’s appointment practices in instances when a juvenile is served with 
a petition meet the requirements of Section 51.101 of the Family Code. 
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Core Requirement 5.  Institute a fair, neutral, and non-discriminatory attorney 
selection process. 
Local Practices Compared to Adult and Juvenile Statutory Provisions  

 
Rotational method: The court must appoint an attorney from among the next five names on the 
appointment list in the order in which the attorneys’ names appear on the list, unless the court 
makes a finding of good cause on the record for appointing an attorney out of order.35 

 
Public Defender: The system must meet the requirements set out in Article 26.044 of the Code of 
Criminal Procedure. The appointment process must be listed in the indigent defense plan.36  

 
Alternative appointment method:37  

• The local processes must be established by vote of two-thirds of the judges. 
• The plan must be approved by presiding judge of administrative judicial region. 
• The courts must allocate appointments reasonably and impartially among qualified 

attorneys. 

 For a contract defender program, the county must meet contract defender standards.38  
 
 Gaines County utilizes both a felony contract defender and a misdemeanor public defender 
office. The utilization of these appointment systems means that the fairness of the selection process is 
not measured by an examination of the distribution of appointments. For the contract defender, the 
fairness of the system is measured according to whether the contents of the contract meet the 
Commission’s contract defender rules and whether the implementation of the contract meets the 
contract terms and relevant statutory requirements. For the public defender, the fairness of the system 
is measured according to whether the office meets relevant statutory requirements and its own written 
procedures. The analysis covering both the contract defender and the public defender delves into 
budgets and payment systems. This analysis is covered entirely in Core Requirement 5 rather than in 
Core Requirement 6 (which deals with payment systems). 
 
Jurisdiction’s Process 
Felonies:  

Appointments of counsel in felony cases are made under a contract with a defense attorney who 
represents defendants in the counties of the 106th District Court. If a conflict of interest exists in 
representing a felony defendant, alternative counsel is appointed from the felony appointment list. 

The Commission has established contract defender rules found in Title 1, Rules 174.10 – 
174.25 of the Texas Administrative Code. The felony contract is listed in Appendix D. In the analysis 
that follows, the monitor makes two types of comparisons: (1) a comparison between the contents of 
the contract and the requirements set in the contract defender rules and (2) a comparison between the 
implementation of the contract and either the contract defender rules or the terms of the contract. 
 

                                                 
35 Tex. Code Crim. Proc. art. 26.04(a). Only one of the boxes in this section needs to be checked to meet statutory 
requirements. 
36 Tex. Code Crim. Proc. art. 26.044.  
37 Tex. Code Crim. Proc. art. 26.04(g)-(h). 
38 1 TAC §§174.10-174.25. 
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Comparison of the Contract with Contract Defender Rules 
Solicitation Process 
  The Commission’s rules regarding the contract solicitation process are set in 1 TAC §§ 174.12 
- 174.15. These rules require that there be a notification of the opportunity to apply, an opportunity to 
respond, and an application. The application is to be reviewed by the appointing authority and the 
following factors are to be considered: (1) experience and qualifications of the applicant; (2) 
applicant’s past performance in representing defendants in criminal cases; (3) applicant’s disciplinary 
history with the state bar; (4) applicant’s ability to comply with the terms of the contract; and (5) cost 
of the services under the contract. The contracting authority can only enter into the contract if the 
contract complies with the Commission’s contract standards and all applicable laws governing 
professional service contracts entered into by counties. The contract is not to be awarded solely on the 
basis of cost. 

 The notification of an opportunity to apply to be the felony contract attorney is part of the 
district court’s indigent defense plan (see the end of Appendix A). According to an interview with the 
auditor’s office, the current holder of the contract is the only person to ever apply for the contract. This 
solicitation process meets the Commission’s administrative requirements. 

 
 
 
 
Parties 

The contract identifies the appointing authority, contracting authority, and contractor. The 
contract states: 

The county of Gaines (“COUNTY”) and The Law Offices of Arthur Aguilar, Jr. 
(“ATTORNEY”) are the parties to this agreement. The District Judge of the 106th Judicial 
District (“DISTRICT JUDGE”) is the appointing authority approving ATTORNEY to represent 
indigent criminal defendants in COUNTY. This agreement establishes conditions under which 
ATTORNEY will provide legal representation for indigent criminal defendants in COUNTY. 

This language meets the requirement of 1 TAC § 174.15. 
 
Term of Contract 

The contract specifies the term of the contract, including a provision for extension and a 
provision for terminating early. The contract states: 

This agreement shall commence on January 1, 2013 and shall terminate December 31, 2013, 
unless terminated earlier by either party. The parties shall have an option to renew the contract 
for additional years, and prior to October 1, 2013, the parties will revisit the contract to 
consider any desired modifications to the terms and conditions of this contract. 

This language meets the requirement of 1 TAC § 174.16. 
 
Scope of Contract 

The contract specifies the category of cases in which the contractor is to provide services. The 
contract states: 

ATTORNEY will provide legal representation for indigent criminal defendants in COUNTY for 
felony cases only. Under this contract, a felony will be considered to be any criminal offense 
that carries a possible punishment of confinement in excess of one year or that is classified as a 

Commendation: The contract solicitation process meets the Commission’s requirements as set in 1 
TAC §§ 174.12 - 174.15. 
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State Jail Felony, Third Degree Felony, Second Degree Felony or First Degree Felony by the 
Penal Code of Texas. Under this contract, ATTORNEY will represent only those defendants 
designated by DISTRICT JUDGE, and no file shall be opened or appearance made under this 
contract except by order of DISTRICT JUDGE. ATTORNEY shall represent such defendants in 
the trial court and on direct appeal in any of the appellate courts to which such case is 
appealed. Post conviction writs are extraordinary and are NOT covered in this contract. 
Capital Murder Trials where the State elects to pursue the Death Penalty are NOT covered in 
this contract. This contract does not cover any juvenile or misdemeanor work in the 106th 

Judicial District. However, if an indigent defendant has a misdemeanor charge as well as a 
felony charge, ATTORNEY will handle the misdemeanor charge at no extra cost to COUNTY 
as long as the misdemeanor charge is taken into account in determining sentence for the felony 
offense as provided in Section 12.45 of the Texas Penal Code. Otherwise, ATTORNEY will 
consider the indigent defendant to be under this contract for only the felony case. 

This language meets the requirement of 1 TAC § 174.17. 
 
Minimum Attorney Qualifications 

The contract references the minimum attorney qualifications and their maintenance by noting 
the requirements of the Texas Fair Defense Act and the 106th Judicial District’s Local Plan. The 
contract states: 

ATTORNEY shall meet qualifications and shall devote time, attention and energies to the 
performance of duties under this contract in accordance with the Texas Fair Defense Act, the 
ABA’s recommended caseload limitations, and pursuant to the provisions of the 106th Judicial 
District’s Local Plan to Implement the Texas Fair Defense Act, including but not limited to the 
qualifications set out in the Application/Affidavit for the 106th Judicial District Court 
Attorney Appointment List. 

The Fair Defense Act requires that attorneys receive at least six criminal CLE hours annually to 
receive criminal appointments. The 106th District’s Local Plan requires at least ten criminal CLE hours 
annually. This language meets the requirement of 1 TAC § 174.18. The monitor reviewed the criminal 
CLE hours of the contract attorney and found that they exceeded the contract requirements. 
 
 
 
 
Duration of Representation 
 The contract references the Fair Defense Act and asserts, “Attorney shall represent such 
defendants in the trial court and on direct appeal in any of the appellate courts to which such case is 
appealed.” This assertion implies that the attorney will represent clients from appointment through case 
disposition at the trial level and then on appeal afterwards. The relevant contract provisions state: 

ATTORNEY shall meet qualifications and shall devote time, attention and energies to the 
performance of duties under this contract in accordance with the Texas Fair Defense Act, the 
ABA’s recommended caseload limitations, and pursuant to the provisions of the 106th Judicial 
District’s Local Plan to Implement the Texas Fair Defense Act, including but not limited to the 
qualifications set out in the Application/Affidavit for the 106th Judicial District Court Attorney 
Appointment List. 

ATTORNEY will provide legal representation for indigent criminal defendants in COUNTY 
for felony cases only. Under this contract, a felony will be considered to be any criminal 

Commendation: The contract attorney met and exceeded the annual criminal CLE requirements 
set in the contract. 
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offense that carries a possible punishment of confinement in excess of one year or that is 
classified as a State Jail Felony, Third Degree Felony, Second Degree Felony or First Degree 
Felony by the Penal Code of Texas. Under this contract, ATTORNEY will represent only those 
defendants designated by DISTRICT JUDGE, and no file shall be opened or appearance made 
under this contract except by order of DISTRICT JUDGE. ATTORNEY shall represent such 
defendants in the trial court and on direct appeal in any of the appellate courts to which such 
case is appealed. Post conviction writs are extraordinary and are NOT covered in this 
contract. Capital Murder Trials where the State elects to pursue the Death Penalty are NOT 
covered in this contract. This contract does not cover any juvenile or misdemeanor work in the 
106th Judicial District. However, if an indigent defendant has a misdemeanor charge as well 
as a felony charge, ATTORNEY will handle the misdemeanor charge at no extra cost to 
COUNTY as long as the misdemeanor charge is taken into account in determining sentence 
for the felony offense as provided in Section 12.45 of the Texas Penal Code. Otherwise, 
ATTORNEY will consider the indigent defendant to be under this contract for only the felony 
case. 

This language meets the requirement of 1 TAC § 174.19. 

In the monitor’s review of case files, the monitor saw that the contract attorney represented 
defendants for the duration of the case unless there was a conflict of interest or the defendant retained 
counsel.  
 
 
 
 
 
Substitution of Attorneys 
 The contract identifies the attorney who will perform legal representation and prohibits 
substitution without prior approval by the appointing authority. The contract states: 

ATTORNEY may employ an associate attorney(s) to assist in representing defendants under 
this contract with the prior consent and approval of DISTRICT JUDGE, but only at 
ATTORNEY’s sole expense. ATTORNEY shall not assign its entire rights under this contract or 
delegate the entire performance of its duties under this contract. 

This language meets the requirement of 1 TAC § 174.20. 

  

Commendation: Based upon the monitor’s review of case files, the contract defender’s duration of 
representation meets the requirements set in the contract and which are established under Article 
26.04(j)(2) of the Code of Criminal Procedure. 
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Caseload Limitations 
The contract refers to the ABA’s recommended caseload limitations.39 Under this limitation, 

the contract attorney cannot exceed a combination of cases that would be equivalent to 150 felony 
cases, 400 misdemeanor cases, 200 juvenile cases, or 25 appeals cases. The contract states the 
following: 

ATTORNEY shall meet qualifications and shall devote time, attention and energies to the 
performance of duties under this contract in accordance with the Texas Fair Defense Act, the 
ABA’s recommended caseload limitations, and pursuant to the provisions of the 106th Judicial 
District’s Local Plan to Implement the Texas Fair Defense Act, including but not limited to the 
qualifications set out in the Application/Affidavit for the 106th Judicial District Court Attorney 
Appointment List. 

This language meets the requirement of 1 TAC § 174.21. 

 The monitor asked the contract attorney for the total number of cases to which he had been 
appointed in FY2012. The contract attorney reported that he had been appointed to 254 felony cases 
and two appeals cases across the four counties involved in the contract. In the monitor’s visit with the 
contract attorney, the attorney noted that the contract represents about 60% of his total work. Based on 
the recommended caseload limitations set in the contract, if the contract attorney did no extra work 
outside of the contract, the attorney would be limited to 150 felony appointments per year. The 254 
felony appointments and two appeals appointments are equivalent to 1.77 attorneys working at the 
maximum caseload recommendations. If the contract attorney’s assessment that the contract comprises 
about 60% of his annual workload is accurate, 2.95 attorneys would be required to handle this annual 
workload. This caseload exceeds the limit set by the contract.  
 

                                                 
39The American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 5 states: “National 
caseload standards should in no event be exceeded”. This quote has a footnote referencing the standards adopted by the 
National Advisory Commission on Criminal Justice Standards and Goals (NAC). Principle 5 then says that the concept of 
workload is a more accurate measurement. 

In 1973, NAC published maximum standard caseloads for public defenders, which are detailed in the following 
table. 

Table 6: NAC Caseload Standards 
Type of Case  Maximum caseload  
Felonies  150 
Misdemeanors  400 
Juvenile  200 
Mental Health Act  200 
Appeals  25 

The NAC caseload standards represent the maximum number of cases for each category that are recommended to 
be handled by a single attorney in a twelve month period. Caseloads given for each category represent the recommended 
maximum for an attorney handling only cases in that category. For example, on average, an attorney who handles only 
felonies should not be assigned more than 150 felony cases annually. When an attorney handles a mixed caseload, the 
standard should be applied proportionally. For example, an attorney who is given 120 felonies annually is working at 80 
percent of the caseload maximum and could not be assigned more than 80 misdemeanors (or 20% of the misdemeanor 
maximum).  

The NAC standards are a good starting point in assessing caseloads but should not be accepted as universal 
standards. They may not account for administrative work, travel time, or other professional requirements that reduce the 
time an attorney can spend on cases. They also are limited by the differences in work required by cases within a category. 
For example a case involving felony homicide may require significantly more work than a burglary case.  
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Standards of Representation 
The contract requires the attorney to devote time, attention, and energies to the performance of 

duties under the contract. The contract states: 
ATTORNEY shall meet qualifications and shall devote time, attention and energies to the 
performance of duties under this contract in accordance with the Texas Fair Defense Act, 
the ABA’s recommended caseload limitations, and pursuant to the provisions of the 106th 

Judicial District’s Local Plan to Implement the Texas Fair Defense Act, including but not 
limited to the qualifications set out in the Application/Affidavit for the 106th Judicial District 
Court Attorney Appointment List. 

This language meets the requirement of 1 TAC § 174.22. 

Conflicts of Interest 
The contract requires the attorney to notify the court and to file a motion to withdraw if the 

attorney has a conflict in representing the defendant. The contract states: 
ATTORNEY will notify the office of DISTRICT JUDGE as soon as ATTORNEY is aware of 
ethical conflicts between indigent defendants and will file a Motion to Withdraw and be 
responsible to set the case for a hearing regarding the ethical conflict for consideration if 
deemed necessary by the Court. 

This language meets the requirement of 1 TAC § 174.23. 

 In the monitor’s review of case files, the monitor examined several instances where the contract 
attorney withdrew because of a conflict of interest. 
 
 
 
 
Investigation and Experts 
 The contract states that investigative or expert witness expenses can be incurred and 
reimbursed if prior approval is obtained. The expenses can be incurred and reimbursed without prior 
approval, but only if the expenses are necessarily and reasonably incurred. The contract states the 
following: 

ATTORNEY will obtain prior approval of expenses for investigation and for experts by filing a 
motion in the 106th Judicial District Court, stating the need for such assistance and the 
estimated expense. Investigative or expert expenses incurred with prior court approval shall be 
reimbursed as provided in the order granting approval. Investigative or expert expenses 
incurred without prior approval shall be reimbursed only if necessarily and reasonably 
incurred. ATTORNEY will arrange for interpreters when the need exists. Expenses for 
interpreters shall be paid by COUNTY after approval by DISTRICT JUDGE. 

This language meets the requirement of 1 TAC § 174.24. 

  

Recommendation 8: The parties to the contract for felony defense services must follow the terms 
of the contract according to the contract’s caseload limitations. Excessive caseloads could 
compromise the quality of representation provided for indigent clients. 

Commendation: The contract defender appeared to follow the requirements of the contract by filing 
a motion to withdraw whenever a conflict of interest arose. 
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Compensation and Payment Processes 
 The contract sets annual amounts for the contract, itemized by county, to be paid on a monthly 
basis. Under the contract, the attorney is required to represent all defendants assigned during the term 
of the contract until the cases are disposed. The contract states the following: 

The parties agree that if this contract covered the legal representation for indigent criminal 
defendants in all four counties of the 106th Judicial District, the total consideration for legal 
representation at the trial court level would be $66,000 for the calendar year 2013. 

The consideration for legal representation at the trial court level under this contract between 
COUNTY and ATTORNEY is COUNTY’s pro rata portion of $66,000.00, payable in monthly 
installments, based on indigent defense provided under the 2011 Contract for Indigent Defense 
in each of the four counties of the 106th Judicial District. COUNTY agrees to pay ATTORNEY 
for services at the trial court level a monthly amount for COUNTY’s pro rata share as follows: 
 
Dawson County  $ 21,997.80 annually   $ 1,833.15 monthly 
Gaines County  $ 29,554.80 annually   $ 2,462.90 monthly 
Garza County   $ 10,177.20 annually   $ 848.10 monthly 
Lynn County   $ 4,270.20 annually   $ 355.85 monthly 

The above amount is the total consideration to be paid by COUNTY for legal representation of 
indigent criminal defendants at the trial court level for all cases opened during the term of this 
contract, and ATTORNEY shall furnish at his own cost all equipment, travel, office space, 
office supplies, secretaries, salaries of any kind, and any and all other trial court expenses 
except as provided otherwise in this contract. 

In consideration for ATTORNEY’s appellate representation of COUNTY’s indigent criminal 
defendants under this contract, COUNTY agrees to pay additional ATTORNEY’s fees for legal 
services at the rate accepted in this area for such services and approved by DISTRICT JUDGE. 
If ATTORNEY is required to travel to the appellate court for representation under this 
contract, COUNTY agrees to pay ATTORNEY’s actual expenses for lodging and mileage at the 
prevailing state rate after approval by DISTRICT JUDGE. 

COUNTY shall not be obligated for any other additional amount or expenses unless 
specifically designated in this agreement or required by law, detailed in the Request to Pay 
Counsel, and approved by DISTRICT JUDGE. 

This language meets the requirement of 1 TAC § 174.25. 

 This subsection of the Texas Administrative Code (1 TAC § 174.25) requires the following: 
The contract shall state that the contractor shall be required to submit an itemized fee voucher. 
The voucher must be approved by a member of the appointing authority prior to being 
forwarded to the county financial officer for approval and payment. 

Article 26.05(c) of the Code of Criminal Procedure contains this same requirement: 
No payment shall be made under this article until the form for itemizing the services performed 
is submitted to the judge presiding over the proceedings or, if the county operates a managed 
assigned counsel program under Article 26.047, to the director of the program, and until the 
judge or director, as applicable, approves the payment. If the judge or director disapproves the 
requested amount of payment, the judge or director shall make written findings stating the 
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amount of payment that the judge or director approves and each reason for approving an 
amount different from the requested amount. 
According to an interview with the Gaines County Auditor, the auditor did not receive monthly 

itemized fee vouchers from the contract defender. It did not appear that local procedures required the 
itemized fee voucher to be submitted prior to issuing payment to the contractor. 
 
 
 
 
 
 
 
 
 
 
Misdemeanors:  

Appointments of counsel in misdemeanor cases are made to a regional public defender office 
based at Texas Tech University. If a conflict of interest exists in representing a misdemeanor 
defendant, alternative counsel is appointed from the misdemeanor appointment list. 

The public defender office was created pursuant to Article 26.044 of the Code of Criminal 
Procedure. Under Article 26.044(c-1), a public defender office operated by a governmental entity must 
include a written plan (see Appendix E) that contains: 

(1) a budget for the public defender‘s office, including salaries;  
(2) a description of each personnel position, including the chief public defender position;  
(3) the maximum allowable caseloads for each attorney employed by the public defender‘s 
office;  
(4) provisions for personnel training;  
(5) a description of anticipated overhead costs for the public defender‘s office;  
(6) policies regarding the use of licensed investigators and expert witnesses by the public 
defender‘s office; and  
(7) a policy to ensure that the chief public defender and other attorneys employed by the public 
defender's office do not provide representation to a defendant if doing so would create a 
conflict of interest that has not been waived by the client. 

 
  

Recommendation 9: The County must ensure that procedures are in place to meet the 
requirements of 1 TAC § 174.25 and Article 26.05(c) so that itemized fee vouchers are submitted 
and approved by the appointing authority prior to payment by the financial officer. 

Commendation: The contract for felony defense services meets all of the Commission’s 
requirements set in 1 TAC §§ 174.10 - 174.25. 
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Comparison of the Public Defender’s Written Procedures with Article 26.044 
Budget 

The public defender budget for FY2013 was listed as $472,000. Of this total, the amount 
dedicated to salaries was $252,995.76. See below for a breakdown between the state portion of the 
budget and the counties’ portion. For FY2013, the state pays 80% of total costs and the counties pay 
20%.  

Direct Costs   $ 383,000 
Indirect Costs   $   15,000 
Total Contract   $ 398,000 
 
County pays 20%  $   79,600 
 
TIDC: 
FY2012 Carry-over  $   30,000 
TIDC FY2013 contrib. $ 288,400 
TIDC pays 80%  $ 318,400 
 
Tech’s Carry-over  $   74,000 
Total Budget FY2013  $ 383,000 
Indirect Costs   $   15,000 
Budget FY2013  $ 472,000 

 
Description of Personnel Positions 
 The public defender office manual includes positions for a chief defender, a first assistant 
defender, an assistant defender, a chief investigator, and an administrative assistant. Each of these 
positions is described in the manual. As of April 2013, the office staff only contained three persons (a 
chief defender, an assistant defender, and an administrative assistant). 

Maximum Allowable Caseloads for Each Attorney 
The public defender office references the same NAC caseload standards used for the contract 

defender (although this is referenced in different words): 
Office Caseload standards (Developed through reference to other case management standards used 
by public defender and legal aid offices, including the National Legal Aid and Defender 
Association {NLADA}. These standards may be reevaluated later based upon actual experience by 
the Caprock Regional Public Defender Office.) 

The contract further disallows defenders from engaging in the private practice of criminal law. In fact, 
special approval must be obtained before any outside employment or self-employment can be undertaken. 
The caseloads for each attorney are set below. 

Chief Public Defender Caseload  
Initially, with one attorney handling just misdemeanors and juveniles, considering the statewide 
average of 35% appointments for cases added and the region’s four year average of 1261 
misdemeanors and 38 juveniles added each year, should juvenile appointments rise to 200% of 
juvenile cases added (76 cases), this would allow the Chief Public Defender to handle a total of 248 
misdemeanor cases. At the statewide 35% appointment rate (441 misdemeanors), this would result 
in 193 defendants that would have to receive appointment of counsel from the traditional 
appointment wheel until the Assistant Public Defender is hired in April, 2011. However, timing 
should bring the Assistant Public Defender onboard at about the right time to lessen the effect of 
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the Chief Public Defender reaching his maximum caseload. Until the Fall, 2011, the Chief Public 
Defender will not have duties associated with instruction or supervision of student attorneys. At 
that time, the Chief Public Defender’s caseload should drop to a total of 56 juvenile cases and 228 
misdemeanors.  

 Assistant Public Defender  
As the Assistant Public Defender will be hired in April, 2011, this would open up an additional 400 
misdemeanor appointments, assuming juvenile appointments do not exceed double the 4 year 
average. 

 For FY2012, the regional public defender reported receiving: 258 misdemeanor cases; 3 felony 
cases; 23 juvenile cases; and 2 appeals cases. During the fiscal year, the chief worked all twelve months of 
the year and had teaching duties (limiting his capacity to 85% of national standards), and the first assistant 
worked nine months of the year. In other words, the office worked at 54% of its maximum caseload 
capacity. 

 

 

 

 
Training Provisions 
 The office manual requires all attorneys to receive at least ten criminal law CLE hours 
annually. The manual specifically mentions that the office will pay for attorneys to attend approved 
seminars. The office uses third-year law students who work under the tutelage of the chief defender. 
Both the chief and assistant defenders exceeded the annual criminal CLE hours set in the office 
manual.  

 
 
 
 
Anticipated Overhead Costs 
 The budget includes expenses for anticipated overhead costs. See below for an itemization of 
these budgeted expenses as well as an inclusion of indirect expenses. 

Research   $50,000 
Travel    $12,000 
Materials/Supplies  $8,000 
Telecomm Services  $5,200 
Repairs/Maintenance  $1,500 
Rental    $38,615.24 
Printing   $2,000 
Other Expenses  $1,700 
Dues    $89 
Other Services   $2,400 
Food/entertainment  $2,000 
Other Expenses  $500 

 Indirect Costs    $15,000 

Commendation: The public defender’s caseload falls within the maximum thresholds set in its 
office manual (and in line with national standards). Keeping caseloads below this cap allows for 
zealous and effective representation of indigent clients. 

Commendation: Both attorneys in the public defender’s office met and exceeded their annual 
criminal law CLE requirements. 
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Use of Licensed Investigators and Expert Witnesses 
 The office manual references the use of a staff investigator. However, no investigator is on 
staff. The job description for the chief defender lists one of the duties as, “Seeks from the court any 
necessary funding for outside experts and investigation in the preparation of a defense.” 

Conflict of Interest Policies 
 The office manual includes a section covering conflict of interest checks. The manual states 
that a conflict check is to be conducted on each case early in the appointment process. The office 
utilizes software that allow for quick and easy conflict checks. 
 
 
 
 
 
 
Juveniles:  

Appointments of counsel in juvenile cases are made to two attorneys on the juvenile 
appointment list. The court coordinator noted that she rotates between the two attorneys in making 
appointments. The monitor did not examine how juvenile cases are distributed between these two 
attorneys. 
 
Core Requirement 6.   Promulgate standard attorney fee schedule and payment 
process. 
 
Jurisdiction’s Process 
 The monitor’s review of payment processes in Gaines County consisted of an examination of 
the contract defender payment processes and the budgetary items of the public defender office. These 
items are covered in the review of Core Requirement 5. 
 
Statutory Data Reporting  
Local Practices Compared to Statutory Provisions 

 
The county auditor shall prepare and send to OCA an annual report of legal services provided in 
the county to indigent defendants during the fiscal year and an analysis of the amount expended:    

 • In each district, county, statutory county, and appellate court 

 • In cases for which a private attorney is appointed for an indigent defendant 

 • In cases for which a public defender is appointed for an indigent defendant 

 • In cases for which counsel is appointed for an indigent juvenile 

 • For investigation expenses, expert witnesses expenses, or other litigation expenses. 
 
 According to Section 79.036(e) of the Texas Government Code, the county auditor (or other 
person designated by the commissioners’ court) must annually prepare and send indigent defense data 
to the Commission. This data is to include the total expenses for cases in which an attorney was 
appointed for an indigent defendant or indigent juvenile in each district court, county court, statutory 

Commendation: The public defender’s operational manual and proposed budget contain all of the 
elements required by Article 26.044(c-1) of the Code of Criminal Procedure. 
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county court, and appellate court. The data is to be submitted in the form and manner prescribed by the 
Commission and is to include an analysis of the amount expended by the county. The auditor’s office 
completed the annual indigent defense expense report in a timely manner. 
 
 
 
 
County Indigent Defense Plans 

The Fair Defense Act (FDA) requires the adoption and publication of written plans for 
appointment of counsel in criminal and juvenile cases.  It also requires the local administrative judges 
and juvenile board chairman to submit these plans to the Commission no later than November 1 of 
each odd-numbered year pursuant to Section 79.036, Government Code. This is also a requirement to 
be eligible to receive grant funds from the new Commission. 

 
 
 
 
 
Conclusion 

Commission staff appreciated the courtesy and cooperation of Gaines County personnel and 
officials in conducting this review. Commission staff is available as a resource for the County as it 
implements the processes described in its indigent defense plans and the recommendations in this 
report. As mandated by statute, the Commission will continue to monitor the County’s progress in 
implementing the changes required by the report’s findings.  

Commendation: As mandated by Section 79.036 of the Texas Government Code, Gaines County 
completed its indigent defense plans that describe the procedures for appointment of counsel in 
criminal and juvenile cases. All required elements were included in the plans. 

 

Commendation: As mandated by Section 79.036 of the Texas Government Code, the Gaines 
County Auditor’s Office completed the annual indigent defense expenditure report.  
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Appendix A – District Court Indigent Defense Plan 

Dawson, Gaines, Garza and Lynn District Courts Plan 
Preamble 
11/17/2009 
In accordance with the Texas Fair Defense Act, the 106th Judicial District Court in Dawson, Gaines, 
Garza and Lynn Counties adopts the following plan to provide for the appointment of counsel to 
represent indigent defendants. 

This is a separate plan for the 106th Judicial District Court in Dawson, Gaines, Garza and Lynn 
Counties in addition to the plans filed by each of these counties pertaining to the procedures used in the 
county courts in those counties. 

Prompt Magistration 
8/4/2010 

Sheriff's Responsibility 
The Sheriffs of each of the counties in the 106th Judicial District shall ensure that within 48 hours after 
arrest, every arrestee shall be brought before a magistrate for a magistrate to set bail and inform the 
accused person of his/her rights, including right to court appointed counsel if indigent. 

Magistrate Responsibilities 
The designated judge in each of the counties in the 106th Judicial District shall establish a plan to hold 
a magistrate’s hearing each day.  

At the magistrate’s hearing the responsible judge shall comply with the Texas Fair Defense Act by: 
admonishing the accused of the magistrate and Miranda warnings as provided by law; 
notification of indigent representation rights; 
making of record of the magistrate warnings and right to court appointed counsel for indigent 

accused persons; 
notification of right to counsel and right to court appointed counsel if indigent; 
inquiry as to whether the defendant is requesting court appointed counsel; 
provide defendant with a "Request for Appointment of Counsel and Determination of Indigence" 

and reasonable assistance in completing the form; and immediate referral of applications for 
appointed counsel to the District Judge for appointment of counsel. 

The magistrate shall, within 24 hours, transmit the felony defendant’s "Request for Appointment of 
Counsel and Determination of Indigence" to the District Judge. 

Indigence Determination Standards 
8/4/2010 
Procedures and Financial Standards for Determining Indigence Status 
At the magistrate’s hearing, each defendant shall be provided an opportunity to request court appointed 
counsel, if indigent. Each requesting defendant shall complete and file a sworn "Request for 
Appointment of Counsel and Determination of Indigence", in a form approved by the District Judge. 
The magistrate will ensure that reasonable assistance in completing the necessary forms for requesting 
appointment of counsel is provided. If the defendant does not speak and/or understand the English 
language or is deaf, the magistrate shall inform the person in a manner consistent with Texas Code of 
Criminal Procedure Articles 38.30 and 38.31. 
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The District Judge shall review the "Request for Appointment of Counsel and Determination of 
Indigence" and such other information bearing on the financial status of the defendant and make a 
determination of indigence status and appoint counsel where required by law within three working 
days after receiving the request for court appointed counsel. 

The District Judge shall consider the following standards for determining indigence and such other 
reasonable factors as the court finds to have a bearing on the financial inability of a defendant to retain 
counsel: 

Defendant’s income from any and all sources; 
Sources of the defendant’s income; 
Assets of the defendant; 
Property owned by the defendant, or in which the defendant has an interest; 
Outstanding obligations of the defendant; 
Necessary expenses of the defendant; 
The number and age of the defendant’s legal dependents; 
Spousal income available to the defendant; and 
Such other reasonable factors as determined by the Judge. 
The Judge shall not consider whether the defendant has posted bail, except to the extent that it 

reflects on the defendant’s financial circumstances. 
Defendants receiving assistance from any of the following sources shall be considered indigent: 
Food stamps; 
Medicaid; 
Temporary assistance for needy families; 
Public housing; or 
Supplemental security income. 

 
Defendants with annual average income meeting the following maximum requirements shall be 
considered indigent: up to and including 200% of the Federal poverty guidelines as published in the 
Federal Register. 
 
The Judge may also appoint counsel in the interest of justice. 
 
Minimum Attorney Qualifications 
11/17/2009 
Court appointed counsel shall make every reasonable effort to contact the defendant not later than the 
end of the first working day after appointment and to interview the defendant as soon as practicable. 

Court appointed counsel shall comply with all laws, rules, procedures, and ethical provisions for 
providing reasonable assistance of counsel to the defendant. 

Court appointed counsel shall maintain a high standard of ethical conduct and always be completely 
candid with the trial court. 

Court appointed counsel shall timely inform the defendant of matters relating to the preparation, trial, 
and disposition of the case; appellate and writ rights, deadlines, and procedures for proper processing, 
and such other matters as necessary to provide reasonable assistance of counsel. 
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Court appointed counsel shall represent a defendant until the defendant is acquitted, appeals are 
exhausted, or the court, after entering a finding of good cause on the record, relieves the attorney 
and/or replaces the attorney with other counsel. 

Court appointed counsel shall submit a request for payment for services performed, itemizing the dates 
services were rendered, a brief description of the services, and the number of hours expended to 
perform the services, and except for an attorney serving under an Indigent Defense Contract, no 
payment shall be made until such request is submitted. 

Court appointed counsel shall meet the following standards, said attorney shall: 

Be a member in good standing with the State Bar of Texas;  

Professionally perform duties and responsibilities of a licensed attorney for the State of Texas; and 

Complete annually such Continuing Legal Education programs as required by the Texas Judicial 
Council and requirements of the 106th Judicial District for attorneys representing indigent accused 
persons, which shall include at least ten (10) hours of Continuing Legal Education in handling criminal 
cases.  

The District Judge may replace an attorney if the appointed attorney does not make an effort to contact 
the defendant by the end of the first working day or does not interview the defendant as soon as 
possible, or may sanction said attorney for violation of those provisions. At any time, at the judge’s 
discretion, the District Judge may replace an appointed attorney for incompetency or in the interest of 
justice. 

The District Judge may remove an attorney from consideration for appointments if the attorney 
intentionally or repeatedly does not fulfill the duties required by law, rules, local rules, or provisions 
for providing reasonable assistance of counsel or complying with the requirements for inclusion on the 
approved list for counsel for indigent accused persons.  

The District Judge shall annually review and reform the list of eligible court appointed counsel and 
cause the list to be posted and made available to the public upon request. 

Prompt Appointment of Counsel 
11/17/2009 
Counsel shall be appointed as soon as possible to indigent defendants, but no later than the end of the 
third working day after the date on which the appointing authority receives the defendant’s request for 
court appointed counsel. Working day means Monday through Friday, excluding official holidays. 
Counsel must be appointed whether or not a case has been filed in the trial court.  
 
Attorney Selection Process 
11/17/2009 
The District Judge shall prepare and distribute an "Application/Affidavit" to licensed attorneys 
practicing in the district who have indicated a desire to be considered for appointment as counsel to 
indigent accused persons. 

Each attorney requesting such appointments shall complete and return the "Application/Affidavit" to 
the 106th Judicial District Court, P.O. Box 1268, Lamesa, Texas 79331. 

The Judge shall approve and post a list of the names of attorneys approved to represent indigent 
accused persons in the 106th Judicial District Court. 
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Non-Capital Felony Appointment Procedures and Rules 
The District Judge, upon any finding of indigence and request for court appointed counsel, shall sign 
an "Order Appointing Attorney" and file same with the District Clerk. The staff of the District Judge 
shall immediately deliver a copy of the "Order Appointing Attorney," by fax, mail, or in person, to the 
attorney, the defendant, and the District Attorney. 

Capital Felony Appointment Procedures and Rules 
The District Judge, upon any finding of indigence and request for court appointed counsel, shall sign 
an "Order Appointing Attorney" from the approved counsel for capital trials list in accordance with 
Art. 26.052 of the Code of Criminal Procedures, and file same with the District Clerk. The staff of the 
District Judge shall immediately deliver a copy of the "Order Appointing Attorney," by fax, mail, or in 
person, to the attorney, the defendant, and the District Attorney. 

Alternative Appointment Program 
Due to the rural nature of the counties in the 106th Judicial District, the limited number of attorneys 
available for indigent appointments, and the necessity for appointing attorneys from other counties, the 
Court shall use an Alternative Appointment Program, as allowed by the Texas Fair Defense Act, 
structured to allocate appointments among competent independent legal counsel, one or more of whom 
may be under a contract defender program. 

The Court shall maintain a list of attorneys who have specifically requested to be placed on the 
appointment list, have completed the "Application/Affidavit", and have demonstrated that they meet 
the requirement for appointments. Attorneys on the list shall be evaluated periodically to assess the 
quality of legal representation provided to defendants. 

The Commissioners Courts of Dawson, Gaines, Garza and Lynn Counties may enter into a contract 
defender program for the provision of legal services to indigent defendants. Any such indigent defense 
contract shall be designed to ensure quality legal representation and shall provide for counsel to have 
access to all the resources necessary to properly defend his client and further provide for the continuity 
of the defender’s services beyond the contract period to ensure the continuity of representation. 

Annually, the District Judge will notify each attorney on the appointment list of the requirements to be 
considered for contracting with the counties and setting a deadline for submission of a proposal. Once 
all proposals have been received, the District Judge will decide who will be recommended to the 
Commissioners Courts. The counties cannot contract with any attorney for appointments in the District 
Court if not approved by the District Judge for such contract. 

If the contracting attorney has a conflict with the representation of a particular defendant, or when 
otherwise necessary to guarantee the integrity of the relationship between the attorney and client, the 
appointment shall be made reasonably and impartially from among other qualified attorneys on the 
appointment list. Among the factors to consider for such appointments will be the attorneys who come 
closest to meeting the qualifications for that particular case, the distance required to be traveled by the 
attorney to represent that defendant, any other defendants the attorney may represent in that county to 
provide efficiency in travel requirements, and whether the defendant has any language limitations to be 
considered to allow effective communications with the attorney. 

Fee and Expense Payment Process 
11/17/2009 
Court appointed counsel shall receive such reasonable compensation as established by a fee schedule 
filed with the Commissioners Courts of Dawson, Gaines, Garza and Lynn Counties. The fee schedule 
shall comply with the Texas Code of Criminal Procedure Article 26.05 and all applicable law. 
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If the presiding judge disapproves the requested amount, the Judge shall make written findings stating 
the amount of payment approved and the reason for approving an amount different from the requested 
amount. The attorney whose request for payment has been disapproved may, by written motion, file an 
appeal with the Presiding Judge of the Administrative Region. 

Appointment of Investigators and Experts for Indigent Defense and Procedure for Expenses 
Counsel appointed in a non-capital case shall be reimbursed for reasonable and necessary expenses, 
including expenses for investigation and for mental health and other experts. Expenses incurred with 
and without prior court approval shall be reimbursed, according to the procedures set forth below. 
When possible, prior court approval should be obtained before incurring expenses for investigation and 
for mental health and other experts. 

Procedure With Prior Court Approval:  
Appointed counsel may file with the trial court a pretrial ex parte confidential request for advance 
payment of investigative and expert expenses. The request for expenses must state, as applicable: 

The type of investigation to be conducted or the type of expert to be retained; 
specific facts that suggest the investigation will result in admissible evidence or that the services 

of an expert are reasonably necessary to assist in the preparation of a potential defense; and 
an itemized list of anticipated expenses for each investigation or each expert. 
The court shall grant the request for advance payment of expenses in whole or in part if the 

request is reasonable. If the court denies in whole or in part the request for expenses, the court 
shall: 

state the reasons for the denial in writing; 
attach the denial to the confidential request; and 
submit the request and denial as a sealed exhibit to the record. 

Procedure Without Prior Court Approval:  
Appointed counsel may incur investigative or expert expenses without prior approval of the court. On 
presentation of a claim for reimbursement, the court shall order reimbursement of counsel for the 
expenses, if the expenses are reasonably necessary and reasonably incurred. Unreasonable or 
unnecessary expenses will not be approved. 
 
Plan Documents 
Dawson Gaines Garza Lynn District Court Affidavit of Indigence.wpd (11/17/2009 11:17:10 AM) view 
Dawson Gaines Garza Lynn District Court Annual Attorney Update Letter.wpd (11/17/2009 11:25:47 AM) view 
Dawson Gaines Garza Lynn District Court Attorney Application for Appointment.wpd (11/17/2009 12:03:17 
PM) view 
Dawson Gaines Garza Lynn District Court Attorney Fee Schedule.wpd (11/17/2009 11:20:10 AM) view 
Dawson Gaines Garza Lynn District Court Attorney Fee Voucher.wpd (11/17/2009 11:10:52 AM) view 
Dawson Gaines Garza Lynn District Court Magistrates Warning Form.wpd (11/17/2009 11:10:14 AM) view 
Dawson Gaines Garza Lynn District Court Order to Pay Court Appointed Counsel.wpd (11/17/2009 11:28:37 
AM) view 
 
 

http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Affidavit%20of%20Indigence.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Annual%20Attorney%20Update%20Letter.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Attorney%20Application%20for%20Appointment.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Attorney%20Fee%20Schedule.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Attorney%20Fee%20Voucher.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Magistrates%20Warning%20Form.wpd
http://tidc.tamu.edu/IDPlanDocuments/Dawson/Dawson%20Gaines%20Garza%20Lynn%20District%20Court%20Order%20to%20Pay%20Court%20Appointed%20Counsel.wpd
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 106
th
 Judicial 

District 

 CARTER T. SCHILDKNECHT 
 DISTRICT JUDGE 

 PHONE: 806/872-3740   
 FAX: 806/872-7810   
 Physical Address:   
 400 SOUTH 1ST, SUITE 301   
 Mailing Address:   
 P.O. BOX 1268   
 LAMESA, TEXAS  79331   
 email: djudge@windstream.net     

 

 October 1, 20xx      

 

  

Attorney at Law 

 

 

Re:  Annual Update of Appointment List 

 

Dear  : 

 

Pursuant to the Indigent Defense Plan in the 106th Judicial District, please find enclosed an Application/Affidavit which we ask that 

you complete with updated information and return to us at the above address if you want to remain on the appointment list for the 

year 20xx.  We update attorney information annually in order to maintain current records on attorneys desiring appointments in the 

106th Judicial District.  

 

(Note:  If you have proof of your having completed required continuing education, and no other information has changed, you may 

submit your continuing education verification with a cover letter stating no other information has changed and that you wish to 
remain on the appointment list in this court in lieu of completing the application in its entirety.) 

 

Also enclosed is a Request to Pay Counsel which you should utilize when submitting a request for payment for services as an 

appointed attorney.  The fee schedule as set out by Commissioners Courts in the 106th district follows. 

 

Flat Rates: 

Felony cases resulting in a plea of guilt $300.00 
Cases in which a dismissal of the charges is granted are paid at the same rate as a guilty plea, not including cases 
which were dismissed pursuant to a plea bargain in a separate case.  For example, a dismissal pursuant to §12.45 
of the Texas Penal Code would not be eligible for payment; but a dismissal due to the appointed attorney pointing 
out a lack of probable cause for arrest would be eligible for payment at the same rate as a guilty plea. 



 
 

 
 
 Page Two 
 Annual Update of Appointment List 
  
 
Hourly rates (except capital cases): 
Pleas that involve more time than covered by the flat $300 fee, contested cases, appeals and all other 
matters will be compensated at a minimum hourly rate of $50.00 per hour and a maximum hourly rate 
of $100.00 per hour.  The presiding judge shall, within these limits, determine what hourly rate will be 
paid for any particular case.  The presiding judge may approve different hourly rates during the same 
case depending upon the services being performed. 
 
Generally, out of court time will be paid at $50.00 per hour and time spent in court will be 
compensated at a rate of $100.00 per hour for services performed. 
 
Payment: 
Payment for cases compensated on an hourly basis will be ordered upon approval by the presiding 
judge of a request for payment submitted with a Request to Pay Counsel form.  The minimum billing 
increment shall be no greater than six (6) minutes (.1 hour). 
 
Expenses: 
Expenses are to be reimbursed pursuant to the procedures set forth in Texas Code of Criminal 
Procedure Art. 26.05.  It is highly recommended that attorneys receive advance approval of the 
presiding judge for expenses of more than $100.00.  
 
Contract Defender Program: 
If you are interested in submitting a proposal for the contract to handle indigent criminal defense for 
district court cases in the 106th District, which include Dawson, Gaines, Garza, and Lynn counties, 
please notify me as soon as possible, but no later than October 15, 20xx.  To those attorneys who 
indicate an interest, I will provide terms of a sample contract for consideration in submitting a 
proposal.  The proposal must be accompanied by the updated information required for the 
Application/Affidavit.  Deadline for submission of a proposal is November 1, 20xx. 
 

If you have questions, please do not hesitate to contact us. 
 

Sincerely, 
 
 
 

Carter T. Schildknecht 
District Judge 

 
CTS/jf 
 
Enclosures 
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Appendix B – County Court Indigent Defense Plan 

Gaines County Courts Plan 
Prompt Magistration 

8/9/2010 
A. Arresting Officer Responsibilities 

i. The arresting officer, or the person having custody of the arrestee, shall ensure that every 
arrestee shall be brought before a magistrate without unnecessary delay, but not later 
than 48 hours after the person is arrested.  

ii. Unless arrested pursuant to an arrest warrant, bench warrant, capias, or other order of a 
magistrate or judge, necessary forms establishing probable cause must be completed 
and filed at the time an arrestee is booked into jail for any felony or misdemeanor 
punishable by incarceration. 

iii. Release of defendants arrested without warrant  
1. A person arrested for a misdemeanor without a warrant and who is detained in jail 

must be released not later than the 24th hour after arrest, on a bond in an amount 
not to exceed $5,000, if a magistrate has not determined that probable cause exists 
to believe that the person committed the offense.  

2. A person arrested for a felony without a warrant and who is detained in jail must be 
released not later than the 48th hour after arrest, on a bond in an amount not to 
exceed $10,000, if a magistrate has not determined that probable cause exists to 
believe that the person committed the offense.  

3. If requested by the state, a magistrate may postpone the release of the defendant for 
not more than 72 hours after the defendant's arrest if a probable cause 
determination has not been made, in compliance with the procedure set forth in 
Article 17.033, Texas Code of Criminal Procedure. 

B. Magistrate Duties 
i. At the Magistrate’s hearing, the magistrate should determine if accused can speak and 

understand English, or if the defendant is deaf. 
ii. After making such determination, the magistrate shall, in an appropriate manner 

consistent with Texas Code of Criminal Procedure Articles 38.30 and 38.31, do the 
following: 

1. Advise the accused of the accusation against him/her and any affidavit filed 
therewith; 

2. Admonish the accused of: 
a. The right to retain counsel; 
b. The right to remain silent; 
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c. The right to have an attorney present during any interview with peace 
officers or attorneys representing the state; 

d. The right to terminate an interview at any time; 
e. The right not to make a statement and that any statement made by the 

accused may be used against him/her; and 
f. The right to an examining trial. 

3. Inform the accused of the right to appointed counsel if the person cannot afford 
counsel and the procedures for requesting appointment of counsel. 

4. Inquire as to whether accused is requesting that counsel be appointed.  
5. Provide accused persons requesting appointed counsel with necessary forms for 

requesting appointment of counsel and ensure that reasonable assistance in 
completing required forms is provided to the accused at the time of the 
magistrate’s hearing.  

6. If the magistrate has reason to believe the accused is not mentally competent, the 
magistrate shall enter a request for counsel on behalf of the accused. Such a 
request will alert the appointing authority that counsel competent to represent 
mentally ill persons should be appointed.  

iii. In cases where the individual was arrested without an arrest warrant, bench warrant, 
capias, or other order of magistrate or judge, the magistrate shall determine if there is 
probable cause to believe the person committed the offense.  

1. If probable cause has not been determined by a magistrate:  
a. A person arrested for a misdemeanor must be released on bond, in an 

amount not to exceed $5,000, not later than 24 hours after the person's 
arrest. 

b. A person arrested for a felony must be released on bond, in an amount not to 
exceed $10,000, not later than 48 hours after the person’s arrest. 

c. If requested by the state, the magistrate may postpone the release of the 
defendant for not more than 72 hours after the defendant's arrest, in 
compliance with the procedure set forth in Article 17.033, Texas Code of 
Criminal Procedure.  

iv. The magistrate shall set the amount of bail and any conditions of bond for the accused, if 
bail is allowed by law and has not been set by the court or magistrate issuing a warrant. 

v. The magistrate shall record the following:  
1. The date and time the accused was arrested and the date and time when he/she was 

brought before the magistrate. 
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2. Whether the magistrate informed the accused of the right to request appointment of 
counsel and asked the accused whether he/she wants to request counsel. 

3. Whether the accused requested appointment of counsel 
vi. If the magistrate is not authorized to appoint counsel and if the accused requests 

appointment of counsel, the magistrate shall transmit or cause to be transmitted the 
magistrate form and any other forms requesting appointment of counsel to the 
appointing authority. The forms requesting appointment of counsel shall be transmitted 
without unnecessary delay, but not later than 24 hours after the person arrested requests 
appointment of counsel. 

vii. If the magistrate is authorized to appoint counsel, the magistrate shall make a 
determination of indigence and appoint counsel if the defendant is indigent within three 
working days unless the County has a U.S. Census population over 250,000, in which 
case counsel shall be appointed within one working day. 

viii. If a request for counsel was made at magistration, the appointing authority shall 
forward the magistrate form and any other forms requesting appointment of counsel to 
the appropriate clerk to be put into the case file. 

ix. If a request for counsel was not made at magistration, the magistrate will forward the 
magistrate form to the clerk to be put into the case file. 

Indigence Determination Standards 
8/9/2010 

A. Definitions, as used in this rule: 
i. “Indigent” means a person who is not financially able to employ counsel. 
ii. “Net household income” means all income of the accused and spousal income actually 

available to the accused. Such income shall include: take-home wages and salary (gross 
income earned minus those deductions required by law or as a condition of 
employment); net self-employment income (gross income minus business expenses, and 
those deductions required by law or as a condition of operating the business); regular 
payments from a governmental income maintenance program, alimony, child support, 
public or private pensions, or annuities; and income from dividends, interest, rents, 
royalties, or periodic receipts from estates or trusts. Seasonal or temporary income shall 
be considered on an annualized basis, averaged together with periods in which the 
accused has no income or lesser income. 

iii. “Non-exempt assets and property” means cash on hand, stocks and bonds, and accounts 
at financial institutions.  

iv. “Household” means all individuals who are actually dependent on the accused for 
financial support. 
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v. “The cost of obtaining competent private legal representation” includes the reasonable 
cost of support services such as investigators and expert witnesses as necessary and 
appropriate given the nature of the case. 

B. Eligibility for Appointment 
i. An accused is presumed indigent if at the time of requesting appointed counsel, the 

accused or accused’s dependents are eligible to receive food stamps, Medicaid, 
Temporary Assistance for Needy Families, Supplemental Security Income, or public 
housing. 

ii. Defendants with average annual income meeting the following maxium requirements 
shall be considered indigent: 

1. 1 person $11,225 
2. 2 persons $15,150 
3. 3 persons $19,075 
4. 4 persons $23,000 
5. Each additional person, add $3,925 

iii. An accused who does not meet any of the standards above shall nevertheless be 
considered indigent if the accused is unable to retain private counsel without substantial 
hardship to the accused or the accused’s dependents.  

v. Factors NOT to be considered in determining indigence: 
1. The accused’s posting of bail or ability to post bail may not be considered in 

determining whether the accused is indigent. 
C. Indigence Proceedings: 

i. The appointing authority can require the accused to respond to questions about the 
accused’s financial status, produce documentation supporting financial information 
provided, and/or order a court official to verify financial information provided.  

ii. Information gathered for determining indigence, both in the affidavit of indigence and 
through oral examination, may not be for any purpose other than: 

1. Determining if accused is (or is not) indigent; or 
2. Impeaching direct testimony of accused regarding the accused’s indigence.  

iii. A request by the appointing authority for additional information, documentation, and/or 
verification cannot delay appointment of counsel beyond the timelines specified in Parts 
I and IV of these rules and contained in Code of Criminal Procedure article 1.051. 

iv. An accused determined to be indigent is presumed to remain indigent for the remainder 
of the case unless a material change in the accused’s financial circumstances occurs.  

1. An accused’s status as indigent or not indigent may be reviewed in a formal hearing 
at any stage of court proceedings, on a motion for reconsideration by the accused, 
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the accused’s attorney, or the attorney representing the state. The accused’s 
indigent status will be presumed not to have changed. The presumption can be 
rebutted in the review proceedings based on the following:  

a. Evidence of a material change in the accused’s financial circumstances, as a 
result of which the accused does not meet any of the standards for 
indigence contained in these rules; or  

b. Additional information regarding the accused’s financial circumstances that 
shows that the accused does not meet any of the standards for indigence 
contained in these rules.  

2. If an accused previously determined to be indigent is subsequently determined not 
to be indigent, the attorney shall be compensated by the county according to the 
fee schedule for hours reasonably expended on the case.  

v. If the court determines that a defendant has financial resources that enable him to offset 
in part or in whole the costs of the legal services provided, including any expenses and 
costs, the court shall order the defendant to pay during the pendency of the charges or, if 
convicted, as court costs the amount that it finds the defendant is able to pay. 

Minimum Attorney Qualifications 
6/18/2010 

A. The Judge hearing criminal cases shall establish attorney appointment lists for the following 
categories of offenses. Attorneys may apply for and be placed on multiple lists. To be eligible for 
an appointment list, an attorney must meet the following minimum requirements: 

i. Misdemeanor Qualification Requirements: 
1. All attorneys on the appointment list must ensure all information on their 

application is correct;  
2. An attorney must be a licensed practicing attorney and a member in good standing 

of the State Bar of Texas; 
3. An attorney shall complete a minimum of _6_ hours of CLE in the area of criminal 

law and procedure each year. All attorneys on the appointment list must file a 
certificate with the court administration office each year attesting to completion of 
the required CLE or submit documentation showing that the attorney is certified 
as a specialist in criminal law. Continuing legal education activity completed 
with-in a one year period immediately preceding an attorney’s initial reporting 
period may be used to meet the educational requirements for the initial year. 
Continuing legal education activity completed during any reporting period in 
excess of the minimum of _6_ hours for such period may be applied to the 
following period’s requirement. The carryover provision applies to one year only; 
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4. An attorney must have a minimum _2_ year(s) experience in criminal law; 
5. An attorney may not have been the recipient of any public disciplinary action by the 

State Bar of Texas or any other attorney licensing authority of any state or the 
United States within the last _5_ year(s); 

6. An attorney must maintain an office capable of receiving email, fax, and telephone 
calls; 

7. An attorney must have the ability to produce typed motions and orders; 
8. An attorney shall notify the court administration office promptly, in writing, of any 

matter that would disqualify the attorney by law, regulation, rule or under these 
guidelines from receiving appointments to represent indigent defendants. 

v. Appeal Qualification Requirements - An attorney must meet at least one of the following 
criteria: 

1. Be currently board certified in criminal law by the Texas Board of Legal 
Specialization; or 

2. Have personally authored and filed at least three criminal appellate briefs or post-
conviction writs of habeas corpus; or 

3. Have submitted an appellate writing sample approved by a majority of the judges; 
or 

4. Have worked as a briefing clerk of an appellate court for a period of at least one 
year. 

B. Approval for Appointment Lists 
i. Misdemeanor List – An attorney must be approved by the County Court Judge hearing 

misdemeanor cases.  
C. Removal from Appointment List - The judge will monitor attorney performance on a 

continuing basis to assure the competency of attorneys on the list. An attorney may be 
removed or suspended, as appropriate, from the appointment lists by the County Judge. 

D. Reinstatement to Appointment Lists 
i. An attorney who was removed from the appointment list for non-completion of the 

required CLE hours may be immediately reinstated upon providing proof that the 
attorney has completed the required hours so long as the attorney otherwise meets the 
other qualifications under this Plan. 

ii. An attorney who has been removed from the appointment list for any other reason and 
who wishes to be reinstated must apply through the original application process.  

E. Duties of Appointed Counsel - Appointed Counsel shall: 
i. Notify the court within 72 hours of the receipt of appointment; 
ii. Make every reasonable effort to:  
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1. Contact the defendant by the end of the first working day after the date on which 
the attorney is appointed; and  

2. Interview the defendant as soon as practicable after the attorney is appointed; 
iii. Represent the defendant until: 

1. Charges are dismissed; 
2. The defendant is acquitted; 
3. Appeals are exhausted; or  
4. The attorney is relieved of his duties by the court or replaced by other counsel after 

a finding of good cause entered on the record. 
iv. Investigate, either by self or through an investigator, the facts of the case and be 

prepared to present any factual defense(s) that may be reasonably and arguably 
available to the defendant; 

v. Brief the law of the case and be prepared to present any legal defense(s) that may be 
reasonably and arguably available to the defendant; 

vi. Be prepared to negotiate with the prosecutor for the most favorable resolution of the case 
as can be achieved through a plea agreement; 

vii. Be prepared to try the case to conclusion either with or without a jury; 
viii. Be prepared to file post-trial motions, give notice of appeal and appeal the case 

pursuant to the standards and requirements of the Texas Rules of Appellate Procedure;  
ix. Maintain reasonable communication and contact with the client at all times and keep the 

client informed of the status of the case; and 
x. Advise the client on all matters involving the case and such collateral matters as may 

reasonably be required to aid the client is making appropriate decisions about the case; 
and 

xi. Perform the attorney’s duty owed to the defendant in accordance with these procedures, 
the requirements of the Code of Criminal Procedure, and applicable rules of ethics. 

xii. Manage attorney’s workload to allow for the provision of quality representation and the 
execution of the responsibilities listed in these rules in every case. 

Prompt Appointment of Counsel 
6/18/2010 

A. Prompt Appointment of Counsel 
i. Counsel shall be appointed as soon as possible to indigent defendants, but no later than 

the end of the third working day after the date on which the appointing authority 
receives the defendant’s request for court appointed counsel. Working day means 
Monday through Friday, excluding official state holidays. Counsel must be appointed 
whether or not a case has been filed in the trial court. 
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ii. If the defendant is released from custody prior to the appointment of counsel, 
appointment of counsel is not required until the defendant’s first court appearance or 
when adversarial judicial proceedings are initiated, whichever comes first.  

iii. Appointment Authority 
1. If no case has been filed in the trial court, the appointing authority for 

misdemeanors is: __County Judge__ 
2. If the case has been filed in the trial court, the appointing authority is: __County 

Judge___.  
B. Defendants Appearing Without Counsel - If a defendant appears without counsel in any adversary 

judicial proceeding that may result in punishment by confinement:  
i. The court may not direct or encourage the defendant to communicate with the attorney 

representing the state until the court advises the defendant of the right to counsel and 
the procedure for requesting appointed counsel and the defendant has been given a 
reasonable opportunity to request appointed counsel. 

ii. If the defendant has requested appointed counsel, the court may not direct or encourage 
the defendant to communicate with the attorney representing the state unless the 
appointing authority has denied the request and, subsequent to the denial, the defendant: 

1. Has been given a reasonable opportunity to retain and has failed to retain appointed 
counsel; or 

2. Waived or has waived the opportunity to retain private counsel. 
iii. The attorney representing the state may not: 

1. Initiate or encourage an attempt to obtain from the defendant a waiver of the right to 
counsel; or 

2. Communicate with a defendant who has requested the appointment of counsel, 
unless the appointing authority has denied the request and subsequent to the 
denial, the defendant: 

a. Has been given a reasonable opportunity to retain counsel; or 
b. Waives or has waived the opportunity to retain private counsel. 

C. Waiver of the Right to Counsel 
i. A defendant may voluntarily and intelligently waive the right to counsel. 
ii. A waiver obtained in violation of section IV.B above is presumed invalid. 
iii. If a defendant wishes to waive the right to counsel for purposes of entering a guilty plea 

or proceeding to trial, the court shall advise the defendant of the nature of the charges 
against the defendant and, if the defendant is proceeding to trial, the dangers and 
disadvantages of self-representation. If the court determines that the waiver is 
voluntarily and intelligently waived, the court shall provide the defendant with a 
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statement substantially in the following form, which, if signed by the defendant, shall be 
filed with and become part of the record of the proceedings. 

“I have been advised this ___ day of ____, 2___, by the (name of court) Court of 
my right to representation by counsel in the case pending against me. I have 
been further advised that if I am unable to afford counsel, one will be appointed 
for me free of charge. Understanding my right to have counsel appointed for me 
free of charge if I am not financially able to employ counsel, I wish to waive 
that right and request the court to proceed with my case without an attorney 
being appointed for me. I hereby waive my right to counsel. (signature of 
defendant)” 

iv. A defendant may withdraw a waiver of the right to counsel at any time but is not entitled 
to repeat a proceeding previously held or waived solely on the grounds of the 
subsequent appointment or retention of counsel. If the defendant withdraws a waiver, 
the trial court, in its discretion, may provide the appointed counsel 10 days to prepare. 

Attorney Selection Process 
6/18/2010 

A. The appointing authority will identify which of the appointment list, discussed in the Section III 
(attorney qualifications), is most appropriate based on the accusations against the defendant and 
will appoint the attorney whose name is first on the list, unless the court makes a finding of good 
cause on the record for appointing an attorney out of order. Good cause may include: 

i. The defendant requesting counsel does not understand English, in which case the judge 
will appoint the lawyer whose name appears next in order and speaks the clients’ 
language, if one is available; 

ii. The defendant has an attorney already appointed on a prior pending or concluded matter. 
The same attorney will be appointed to the new matter, unless the attorney is not on the 
list for the type of offense involved in the current case; or 

iii. Other good cause exists for varying from the list. 
B. Once appointed, an attorney’s name will be moved to the bottom of the appointment list. An 

attorney who is not appointed in the order in which the attorney’s name appears on the list shall 
remain next in order on the list. 

C. Judicial Removal from Case: 
i. The judge presiding over a criminal case may remove appointed counsel upon entering a 

written order showing good cause for such removal, including without limitation, the 
following: 

1. Counsel’s failure to appear at a court hearing;  
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2. Counsel’s failure to comply with the requirements imposed upon counsel by this 
plan; 

3. Current information about the defendant and the charges against the defendant 
indicate that another qualified attorney is more appropriate for the defendant under 
these rules; 

4. Replacement of appointed counsel in a death penalty case is required under Article 
26.052(e), Texas Code of Criminal Procedure; 

5. The appointed counsel shows good cause for being removed, such as illness, 
workload or scheduling difficulties; 

6. The defendant requests an attorney, other than trial counsel, for appeal; or 
7. The defendant shows good cause for removal of counsel, including counsel’s 

persistent or prolonged failure to communicate with the defendant. 
ii. Appointment of Replacement Counsel - Whenever appointed counsel is removed under 

this section, replacement counsel shall immediately be selected and appointed in 
accordance with the procedures described in this plan. 

Fee and Expense Payment Process 
6/18/2010 

A. Court appointed counsel shall be compensated for all reasonable and appropriate services rendered 
in representing the accused. Compensation shall be reasonable for time and effort expended and 
will be in accordance with a fee schedule adopted and approved by the County Judge hearing 
misdemeanor criminal cases in the county.  

B. Payment Process: No payment of attorney’s fees will be made other than in accordance with the 
rules set forth below. 

i. An appointed attorney shall fill out and submit a fee voucher to the court for services 
rendered.  

ii. The trial judge presiding over the proceedings shall review the request for compensation 
and either approve or disapprove of the amount requested.  

1. If a judge disapproves a request for compensation, the judge shall make written 
findings, stating the amount of payment that the judge approves and each reason 
for approving an amount different from the requested amount. 

2. An attorney whose request for payment is disapproved or is not otherwise acted on 
by the 60th day after the date the request for payment is submitted may appeal the 
disapproval or failure to act by filing a motion with the presiding judge of this 
administrative judicial region.  

C. Payment of Expenses: 
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i. Court appointed counsel will be reimbursed for reasonable and necessary expenses 
incurred, including expenses for investigation and for mental health and other experts. 
Expenses incurred with and without prior approval shall be paid according to the 
procedures set forth below. Whenever possible prior court approval should be obtained 
before expenses are incurred. 

ii. Procedure With Prior Court Approval: 
1. Appointed Counsel may file with the trial court a pretrial ex parte confidential 

request for advance payment of investigative and expert expenses. The request for 
expenses must state the below, as applicable: 

a. The type of investigation to be conducted or the type of expert to be 
retained; 

b. Specific facts that suggest the investigation will result in admissible 
evidence or that the services of an expert are reasonably necessary to assist 
in the preparation of a potential defense; and 

c. An itemized list of anticipated expenses for each investigation and/or each 
expert. 

2. The court shall grant the request for advance payment of expenses in whole or in 
part if the request is reasonable. If the court denies in whole or in part the request 
for expenses, the court shall:  

a. State the reasons for the denial in writing; 
b. Attach the denial to the confidential request; and 
c. Submit the request and denial as a sealed exhibit to the record. 

iii. Procedure Without Prior Court Approval: Appointed counsel may incur investigative or 
expert expenses without prior approval of the court. On presentation of a claim for 
reimbursement, the court shall order reimbursement of counsel for the expenses, if the 
expenses are reasonably necessary and reasonably incurred. Unreasonable or 
unnecessary expenses will not be approved.  

Plan Documents 
Gaines County Court Affidavit of Indigence.pdf (6/18/2010 4:35:19 PM) view 
Gaines County Court Attorney Fee Schedule.pdf (6/18/2010 5:18:44 PM) view 
Gaines County Court Attorney Fee Voucher.pdf (6/18/2010 4:39:53 PM) view 
  

http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20County%20Court%20Affidavit%20of%20Indigence.pdf
http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20County%20Court%20Attorney%20Fee%20Schedule.pdf
http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20County%20Court%20Attorney%20Fee%20Voucher.pdf
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Appendix C – Juvenile Indigent Defense Plan 

Gaines Juvenile Board Plan 
Prompt Detention Hearings 

6/18/2010 
A. A child taken into custody must either be brought to a juvenile processing office without 

unnecessary delay where they may not be detained for longer than six hours pursuant to 
§52.025, Family Code, or another disposition authorized by §52.02, Family Code, including 
referral to the office designated by the juvenile board as intake for the juvenile court. The 
intake officer shall process the child according the requirement of §53.01, Family Code, 
and shall also inform the child and the child’s parents of the right to appointed counsel if 
they are indigent and provide a form for the purpose of determining eligibility for 
appointment of counsel. If the child is not released by intake, then a Detention Hearing 
shall be held not later than the second working day after the child is taken into custody 
unless the child is detained on a Friday, Saturday or listed holiday in which case the 
detention hearing shall be held on the first working day after the child is taken into custody.  

B. Prior to the detention hearing the court shall inform the parties of the child’s right to counsel 
and to appointed counsel if they are indigent, and of the child’s right to remain silent as to 
the alleged conduct.  

C. The detention hearing may be conducted without the presence of the child’s parent(s) or 
other responsible adult(s), however, in these cases the court must immediately appoint 
counsel or a guardian ad litem to represent the child.  

D. The court shall provide the attorney for the child access to all written matter to be considered 
by the Court in making the detention decision. 

Indigence Determination Standards 
8/9/2010 

A. Definitions, as used in this rule: 
i. “Indigent” means a person who is not financially able to employ counsel. 
ii. “Net household income” in the case of a child is the income of the child’s parents or 

other person determined responsible for the support of the child. Such income shall 
include: take-home wages and salary (gross income earned minus those deductions 
required by law or as a condition of employment); net self-employment income (gross 
income minus business expenses, and those deductions required by law or as a 
condition of operating the business); regular payments from a governmental income 
maintenance program, alimony, child support, public or private pensions, or annuities; 
and income from dividends, interest, rents, royalties, or periodic receipts from estates or 
trusts. Seasonal or temporary income shall be considered on an annualized basis, 
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averaged together with periods in which the person determined responsible for the 
support of the child has no income or lesser income. 

iii. “Household” means all individuals who are actually dependent on the child’s parent(s) 
or person(s) deemed responsible for the support of the child, for financial support. 

iv. “The cost of obtaining competent private legal representation” includes the reasonable 
cost of support services such as investigators and expert witnesses as necessary and 
appropriate given the nature of the case. 

B. Eligibility for Appointment 
i. All juveniles charged by petition of Delinquent Conduct or Conduct Indicating a Need for 

Supervision shall be presumed to be indigent unless the State should plead and prove 

otherwise, or if any of the following conditions or factors are present:  
1. At the time of requesting appointed counsel, a child is presumed indigent if the 

child’s parent(s) or other person(s) determined responsible for the support of the 
child is eligible to receive food stamps, Medicaid, Temporary Assistance for 
Needy Families, Supplemental Security Income, or public housing. 

2. Defendants with average annual income meeting the following maxium 
requirements shall be considered indigent: 

                            1. 1 person $ 11,225 
2. 2 persons $ 15,150 
3. 3 persons $ 19,075 
4. 4 persons $ 23,000 
5. Each additional person, add $ 3,925 

ii. The child who does not meet any of the standards above shall nevertheless be considered 
indigent if the child’s parent(s) or other person(s) responsible for the child is unable to 
retain private counsel without substantial hardship.  

iii. Factors NOT to be considered in determining indigence: 
1. The resources available to friends or relatives of the child, other than the child’s 

parent(s) or other person(s) deemed responsible for the child, may not be 
considered in determining whether the child is indigent.  

2. Only the child's parent(s) or other person(s) responsible for the child and the child’s 
financial circumstances as measured by the financial standards stated in this rule 
shall be used as the basis for determining indigence. 

C. Indigence Proceedings: 
i. The appointing authority can require the child and the child’s parent(s) or other person(s) 

responsible for the child to respond to questions about the child’s household financial 
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status, produce documentation supporting financial information provided, and/or order a 
court official to verify financial information provided.  

ii. Information gathered for determining indigence, both in the affidavit of indigence and 
through oral examination, may not be for any purpose other than: 

1. Determining if child is (or is not) indigent; or 
2. Impeaching direct testimony of the child or the child’s parent(s)/person(s) 

responsible regarding the child’s indigence.  
iii. A request by the appointing authority for additional information, documentation, and/or 

verification cannot delay appointment of counsel beyond the timelines specified in Parts 
I and IV of these rules.  

iv. A child determined to be indigent is presumed to remain indigent for the remainder of 
the case unless a material change in the child’s financial circumstances occurs.  

1. A child’s status as indigent or not indigent may be reviewed in a formal hearing at 
any stage of a court. The child’s indigent status will be presumed not to have 
changed. The presumption can be rebutted in the review proceedings based on the 
following: 

a. Evidence of a material change in the child’s parent(s)/person(s) responsible 
and the child’s financial circumstances; or  

b. Additional information regarding the child’s parent(s)/person(s) responsible 
and the child’s financial circumstances that shows that they do not meet 
any of the standards for indigence contained in these rules.  

2. If a child previously determined to be indigent is subsequently determined not to be 
indigent, the attorney shall be compensated by the county according to the fee 
schedule for hours reasonably expended on the case.  

v. If the court determines that a child’s parent(s) or other person(s) responsible for the child 
has financial resources that enable him to offset in part or in whole the costs of the legal 
services provided, including any expenses and costs, the court shall order the child’s 
parent(s) or other person(s) responsible for the child to pay during the pendency of the 
charges or, if found to have engaged in delinquent conduct or CINS, as court costs the 
amount that it finds the child’s parent(s) or other person(s) responsible for the child is 
able to pay. 

Minimum Attorney Qualifications 
6/30/2010 

A. The Juvenile Board shall establish attorney appointment lists for the following categories of 
offenses. Attorneys may apply for and be placed on multiple lists. To be eligible for an 
appointment list, an attorney must meet the following minimum requirements: 
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i. General Requirements: 
1. All attorneys on the appointment list must ensure all information on their 

application is correct;  
2. An attorney must be a licensed practicing attorney and a member in good standing 

of the State Bar of Texas; 
3. An attorney shall complete a minimum of _6__ hours of CLE in the area of juvenile 

law and procedure each year. All attorneys on the appointment list must file a 
certificate with the court administration office each year attesting to completion of 
the required CLE or submit documentation showing that the attorney is certified 
as a specialist in juvenile law. Continuing legal education activity completed with-
in a one year period immediately preceding an attorney’s initial reporting period 
may be used to meet the educational requirements for the initial year. Continuing 
legal education activity completed during any reporting period in excess of the 
minimum of _6__ hours for such period may be applied to the following period’s 
requirement. The carryover provision applies to one year only; 

4. Must be knowledgeable in juvenile law and be aware of collateral consequences of 
a juvenile adjudication and disposition; 

5. May not have been the recipient of any public disciplinary action by the State Bar 
of Texas or any other attorney licensing authority of any state or the United States 
within the last _3__ years; 

6. An attorney must maintain an office capable of receiving email, fax, and telephone 
calls; 

7. An attorney must have the ability to produce typed motions and orders; 
8. An attorney shall notify the Juvenile Board promptly, in writing, of any matter that 

would disqualify the attorney by law, regulation, rule, or under these guidelines 
from receiving appointments to represent indigent defendants. 

ii. CINS Charges or Delinquent Conduct, and Commitment to TYC Is Not an Authorized 
Disposition: 

1. Meet the General Requirements; 
2. Must have a minimum _1__ year of work experience in juvenile law; 
3. Must have observed or participated in at least: 

a. _2__ stipulated juvenile adjudications; 
b. _2__ contested juvenile adjudications; 
c. _2__ juvenile dispositions; and 
d. _2__ detention hearings; and 

4. Participated in at least __2_ criminal or juvenile trial. 
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iii. Delinquent Conduct, and Commitment to TYC Without a Determinate Sentence Is an 
Authorized Disposition: 

1. Meet General Requirements; 
2. Have a minimum _2__ years of work experience in juvenile law; 
3. Participated in _5__ criminal or juvenile cases, of which at least _2__ was tried to a 

jury verdict; and 
iv. Determinate Sentence Proceedings have been Initiated; or Proceedings for Discretionary 

Transfer to Criminal Court Have Been Initiated: 
1. Meet General Requirements; 
2. Have a minimum _3__ years of work experience in juvenile law; 
3. Participated in _5__ criminal or juvenile cases, of which at least _2__ were tried to 

a jury verdict; 
4. Tried at least _2__ criminal or juvenile case as lead counsel. 

B. Approval for Appointment Lists - An attorney must be approved by a majority of the Juvenile 
Board for each appointment list for which the attorney applies.  

C. Removal from Appointment List - The Juvenile Board will monitor attorney performance on a 
continuing basis to assure the competency of attorneys on the list. An attorney may be removed 
or suspended, as appropriate, from one or more appointment lists by a majority vote of the 
judges. 

D. Reinstatement to Appointment Lists 
i. An attorney who was removed from the appointment list for non-completion of the 

required CLE hours may be immediately reinstated upon providing proof that the 
attorney has completed the required hours so long as the attorney otherwise meets the 
other qualifications under this Plan. 

ii. An attorney who has been removed from the appointment list for any other reason and 
who wishes to be reinstated must apply through the original application process.  

E. Duties of Appointed Counsel - Appointed Counsel shall: 
i. Notify the court within 72 hours of the receipt of appointment; 
ii. Make every reasonable effort to:  

1. Contact the child by the end of the first day after the date on which the attorney is 
appointed; and  

2. Interview the child as soon as practicable after the attorney is appointed; 
iii. Represent the child until: 

1. The case is terminated; 
2. The family retains an attorney; 
3. The attorney is relieved of his duties by the court or replaced by other counsel.  
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iv. Investigate, either by self or through an investigator, the facts of the case and be 
prepared to present any factual defense that may be reasonably and arguably available 
to the child; 

v. Brief the law of the case and be prepared to present any legal defense that may be 
reasonably and arguably available to the child; 

vi. Be prepared to negotiate with the prosecutor for the most favorable solution of the case 
as can be achieved through a plea agreement; 

vii. Be prepared to try the case to conclusion either with or without a jury; 
viii. Be prepared to file post-trial motions, give notice of appeal and appeal the case 

pursuant to the standards and requirements of the Texas Rules of Appellate Procedure;  
ix. Maintain reasonable communication and keep the child informed of the status of the 

case; and 
x. Advise the child on all matters involving the case and such collateral matters as may 

reasonably be required to aid the client is making appropriate decisions about the case. 
xi. Perform the attorney’s duty owed to the child in accordance with these procedures, the 

requirements of the Code of Criminal Procedure and the Family Code, and applicable 
rules of ethics. 

xii. Manage attorney’s workload to allow for the provision of quality representation and the 
execution of the responsibilities listed in these rules in every case. 

Prompt Appointment of Counsel 
6/18/2010 

A. Appointment of Counsel for Children in Detention 
i. Prior to the detention hearing the court shall inform the parties of the child’s right to 

counsel and to appointed counsel if they are indigent, and of the child’s right to 
remain silent as to the alleged conduct.  

ii. Prior to the initial detention hearing, the court shall provide the attorney for the child 
with access to all written matter to be considered by the court in making the detention 
decision. 

iii. If there is no parent or other responsible adult present, the court must appoint 
counsel or a guardian ad litem for the child.  

iv. If the juvenile is detained, the child has an immediate right to counsel. If counsel has 
not already been appointed, the court must either appoint counsel or direct the 
juvenile’s parent or other responsible adult to retain an attorney promptly. The court 
may enforce an order to retain counsel by appointing an attorney to represent the child 
and requiring that the child’s parent or other responsible adult reimburse the court for 
attorneys’ fees.  
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v. Upon appointment, the court administrator shall notify the appointed attorney by fax, 
e-mail, or personal contact of the appointment and the scheduled hearing time and 
date. 

vi. The appointed attorney shall make every reasonable effort to contact a child in 
detention by the end of the first working day after receiving the notice of appointment 
or to inform the court that the appointment cannot be accepted. Contacting the child in 
detention may be by personal visit (including contact during a detention hearing), by 
phone, or by video teleconference. Contacting the court may be by fax, email, phone 
or personal visit. A court-appointed attorney shall contact the child, in one of the ways 
mentioned above, no less than once every ten working days while the child remains in 
detention. 

vii. An attorney appointed for a detention hearing shall continue to represent the child 
until the case is terminated, the family retains an attorney, or a new attorney is 
appointed by the juvenile court. Release of the child from detention does not 
terminate the attorney’s representation. 

viii. Court-appointed attorneys shall make every effort to comply with the Texas State 
Bar Code of Ethics for communication with a client. 

B. Appointment of Counsel for Children not Detained at Intake 
i. If the child is released from detention and if a petition to adjudicate or a motion to 

modify is filed, the juvenile court will use the financial forms gathered at intake to 
make a determination of indigence. If no financial information is available, the 
juvenile court shall promptly summon the child’s parent/guardian/custodian to the 
court so that financial information may be gathered for a determination of indigence. 

ii. If the court makes a finding of indigence, the court shall appoint an attorney on or 
before the fifth working day after: 

a. The date a petition for adjudication or discretionary transfer hearing has been 
served on the child; or 

b. A motion to modify disposition seeking commitment to TYC or placing in 
secure correctional facility has been filed. 

iii. If the family does not qualify for appointed counsel or if the parent or guardian is not 
available, and the family fails to provide an attorney, the juvenile court may appoint 
an attorney in any case in which it deems representation necessary to protect the 
interests of the child.  

iv. The prosecuting attorney/court clerk shall notify the juvenile court upon the filing of 
and return of service of a motion to modify or the return of service of a petition for 
adjudication or discretionary transfer. 
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Attorney Selection Process 
6/18/2010 

A. The appointing authority will identify which of the appointment lists, discussed in the attorney 
qualifications section, is most appropriate based on the accusations against the child and will 
appoint the attorney whose name is first on the list, unless the court makes a finding of good 
cause on the record for appointing an attorney out of order. Good cause may include: 

i. The child requesting counsel does not understand English, in which case the judge will 
appoint the lawyer whose name appears next in order and speaks the clients’ language, 
if one is available; 

ii. The child has an attorney already appointed on a prior pending or concluded matter. The 
same attorney will be appointed to the new matter, unless the attorney is not on the list 
for the type of offense involved in the current case;  

iii. An initial detention hearing is scheduled and the first attorney on the list is unavailable; 
or 

iv. Other good cause exists for varying from the list. 
B. Once appointed, an attorney’s name will be moved to the bottom of the appointment list. An 

attorney who is not appointed in the order in which the attorney’s name appears on the list shall 
remain next in order on the list. 

C. Judicial Removal from Case: 
i. The judge presiding over a case involving a child may remove appointed counsel upon 

entering a written order showing good cause for such removal, including without 
limitation, the following: 

1. Counsel’s failure to appear at a court hearing;  
2. Counsel’s failure to comply with the requirements imposed upon counsel by this 

plan; 
3. Current information about the child and the charges against the child indicate that 

another qualified attorney is more appropriate for the child under these rules; 
4. The appointed counsel shows good cause for being removed, such as illness, 

workload or scheduling difficulties; 
5. The child requests an attorney, other than trial counsel, for appeal; or 
6. The child shows good cause for removal of counsel, including counsel’s persistent 

or prolonged failure to communicate with the child. 
ii. Appointment of Replacement Counsel - Whenever appointed counsel is removed under 

this section, replacement counsel shall immediately be selected and appointed in 
accordance with the procedures described in this plan. 

Fee and Expense Payment Process 
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6/18/2010 

A. Court appointed counsel shall be compensated for all reasonable and appropriate services rendered 
in representing the accused. Compensation shall be reasonable for time and effort expended and 
will be in accordance with a fee schedule adopted and approved by the Juvenile Board.  

B. Payment Process - No payment of attorney’s fees will be made other than in accordance with the 
rules set forth below. 

i. An appointed attorney shall fill out and submit a fee voucher to the court for services 
rendered.  

ii. The trial judge presiding over the proceedings shall review the request for compensation 
and either approve or disapprove of the amount requested.  

1. If a judge disapproves a request for compensation, the judge shall make written 
findings, stating the amount of payment that the judge approves and each reason 
for approving an amount different from the requested amount. 

2. An attorney whose request for payment is disapproved or is not otherwise acted on 
by the 60th day after the date the request for payment is submitted may appeal the 
disapproval or failure to act by filing a motion with the presiding judge of this 
administrative judicial region.  

C. Payment of Expenses: 
i. Court appointed counsel will be reimbursed for reasonable and necessary expenses 

incurred, including expenses for investigation and for mental health and other experts. 
Expenses incurred with and without prior approval shall be paid according to the 
procedures set forth below. Whenever possible prior court approval should be obtained 
before expenses are incurred. 

ii. Procedure With Prior Court Approval: 
1. Appointed Counsel may file with the trial court a pretrial ex parte confidential 

request for advance payment of investigative and expert expenses. The request for 
expenses must state the below, as applicable: 

a. The type of investigation to be conducted or the type of expert to be 
retained; 

b. Specific facts that suggest the investigation will result in admissible 
evidence or that the services of an expert are reasonably necessary to assist 
in the preparation of a potential defense; and 

c. An itemized list of anticipated expenses for each investigation and/or each 
expert. 
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2. The court shall grant the request for advance payment of expenses in whole or in 
part if the request is reasonable. If the court denies in whole or in part the request 
for expenses, the court shall:  

a. State the reasons for the denial in writing; 
b. Attach the denial to the confidential request; and 
c. Submit the request and denial as a sealed exhibit to the record. 

iii. Procedure Without Prior Court Approval: 
1. Appointed counsel may incur investigative or expert expenses without prior 

approval of the court. On presentation of a claim for reimbursement, the court 
shall order reimbursement of counsel for the expenses, if the expenses are 
reasonably necessary and reasonably incurred. Unreasonable or unnecessary 
expenses will not be approved.  

Plan Documents 
Gaines Juvenile Board Affidavit of Indigence.pdf (6/18/2010 5:55:57 PM) view 
Gaines Juvenile Board Attorney Fee Schedule.pdf (6/18/2010 5:55:26 PM) view 
Gaines Juvenile Board Attorney Fee Voucher.pdf (6/18/2010 5:55:03 PM) view 
  

http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20Juvenile%20Board%20Affidavit%20of%20Indigence.pdf
http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20Juvenile%20Board%20Attorney%20Fee%20Schedule.pdf
http://tidc.tamu.edu/IDPlanDocuments/Gaines/Gaines%20Juvenile%20Board%20Attorney%20Fee%20Voucher.pdf


 
 

63 
 
 

Appendix D – Defender Contract 
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Appendix E – Regional Public Defender’s Written Procedures and Budget 
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Caprock Regional Public Defender Office  
 

Mission Statement: 
 

The Caprock Regional Public Defender Office provides zealous advocacy for indigent 
people in West Texas who are accused of committing crimes; educates third-year Texas Tech 
law students about criminal defense representation; assists criminal defense attorneys in West 
Texas; and furthers and promotes the causes of justice and equality in Texas and throughout the 
United States. 

 

Vision Statement: 
 

The Caprock Regional Public Defender Office will endeavor to grow and expand the 
educational opportunities it provides to students and the service it provides to members of the 
community. The clinic will work with the Law School administration and its faculty to increase 
the number of law students who can take the clinic. The clinic will work with members of the 
bench and bar to expand the number and types of cases that it handles. The clinic will collaborate 
with more organizations to further its goals and mission. 

 

Goals: 
 

The Caprock Regional Public Defender Office has four primary goals. They are as 
follows: 
 

1. The timely and efficient representation of indigent clients appointed to the office 
within the region for which the office operates while maintaining the quality of the 
representation at an exemplary level. 
 

2. The training and education of third year students attending the Texas Tech School of 
Law who have shown an interest in practicing in a criminal law environment. 
 

3. Assist the counties in the region for which the office operates in their budgetary and 
criminal justice concerns by striving to assist the counties to minimize the counties’ 
expenses. 

 
4. Provide raw data to and assist other schools within the Texas Tech University System 

with research interests that could benefit from the data obtained as a result of the 
office while maintaining client confidentiality.  
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This manual is designed to function as the working guide to the operation and utilization 
of the Caprock Regional Public Defender Office.  The policies and procedures outlined in this 
manual have been developed by the Public Defender.  These guidelines are subject to the 
organizational agreement between the Public Defender and the oversight board created by 
counties serviced by the office.  Policies and procedures described in this manual are subject to 
change on an “as needed” basis as the needs and capabilities of the office and the county change. 
 

A. Purpose 
 

1. The purpose of these guidelines is to provide principles for establishing and 
maintaining productive relationships between the Office and its employees. 

 
2. The Chief Public Defender reserves the right to change any provision of these 

guidelines unilaterally at any time, without individual notice of the potential 
change to the individual employees. 

 
3. No employee, supervisor, official, or representative of the Caprock Regional 

Public Defender Office has any authority to change any portion of these 
guidelines, except at the specific direction of the Chief Public Defender. 

 

B. Objective 
 
The objectives of these guidelines, as supported by sound personnel administration, include: 
 

1. To treat applicants and employees in accordance with the law. 
 

2. To motivate employees to work toward the goals established by the Office and to 
provide create a working environment, which provide forencourages employee 
achievement, recognition and growth. 

 

C. Personnel 
 

Detailed job descriptions for each position in the Public Defender’s office are attached as 
Appendix “A” to this document.  The positions that are envisioned for the Public Defender’s 
Office are: 
 

1. Attorneys 
a. Chief Public Defender; 
b. First Assistant Public Defender; and 
c. Assistant Public Defender. 
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2. Investigation 
a. Chief Investigator 

 
3. Support Staff 

a. Administrative Assistant 
 

4. Conduct/ Ethical Guidelines 
 

As employees of attorneys, staff members are bound by the same ethical standards as 
attorneys.  First and foremost, this includes the attorney-client privilege.  Anything we learn 
from a client is confidential and will not be shared with anyone outside this office without 
the clients’ permission.  This includes friends and family of the client. 
 

Secondly, all members of the PDO should be respectful of the witnesses and other parties 
that we come across during the course of our representation of a client.  While there will be 
individuals who will make it difficult or impossible to do that, always go into the situation as 
respectfully as possible.  You should also show respect to the victims who agree to speak with 
us.  Finally, you should seek a parent or guardian’s permission before speaking to a juvenile 
witness or victim. 
 

5. Sick/ Vacation Leave 
 

Sick and vacation leave are to be governed under the guidelines and policies of Texas Tech 
University.  
 

D. Continuing Legal Education 
 

Under the Texas Fair Defense Act, any attorney requesting appointments to represent 
indigent defendants must have at least ten (10) hours of continuing legal education in the field of 
criminal law each calendar year and be an active member of the State Bar of Texas to maintain 
eligibility to receive appointments.  
  

The PDO will cover all expenses in sending its attorneys to CLE seminars approved in 
advance by the Chief Public Defender in order to meet with appointment requirements. The PDO 
will also cover the expense for membership dues to the State Bar of Texas and the Texas 
Criminal Defense Lawyer’s Association.   
 

E. Investigator Training 
 

The investigator will receive training and certification under the guidelines of the 
National Association of Investigative Specialists (NAIS). The investigator will need to become 
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proficient in interviewing skills, with the use of a digital camera and voice recorder, and with 
scene or location sketches or diagrams. The investigator will also need to review and become 
familiar with common investigative manuals and procedures utilized by local law enforcement 
agencies to assist the attorneys in strategy planning before trial. 
 

F. Conflict Checks 
 

It is axiomatic in law that a lawyer cannot effectively represent a client when there exists 
a conflict of interest.  In criminal defense work, that conflict most often arises when you have 
been appointed to represent someone and you already represent the victim, a co-defendant, or 
adverse witness in the case.  In order to avoid that situation, a conflicts check is to be conducted 
on each case early in the appointment process. 
  

The administrative assistant, or the attorney assigned to the case, should enter in the 
names of the client, victim(s), co-defendant(s), if any, and any known witnesses into the conflict 
checking software.  If additional victims, witnesses, etc. are later uncovered, they should also be 
entered into the software program to see if a conflict arises. 
  

In the event a potential conflict is uncovered, the attorney needs to view the nature of the 
conflict and then make a professional judgment as to whether withdrawal is required.  If in 
doubt, the attorney should discuss it with the Chief Public Defender or the First Assistant for 
guidance. 

 
If withdrawal is required, the attorney shall report the conflict to the Chief Public 

Defender who shall approve the withdrawal after consideration and report the need for 
withdrawal to the appointing court. 
 

G. Caseload Allocation 
 

The ability to provide zealous and effective representation of indigent citizens accused of 
crimes depends on the skill of the attorney, the quality of the support staff, adequate funding for 
investigators and experts, and sufficient time to adequately investigate, research and prepare the 
case.  In order to allow sufficient time to be allocated to any individual case, the attorneys and 
support staff must not be responsible for representing too many clients at any one time, lest the 
representation of all should suffer.  Counterbalancing the needs of the client is the need to be 
mindful of the limited resources available to the defense of indigent citizens.  The caseload 
standards and allocation plan for fairly distributing cases amongst the attorneys of the public 
defender’s office seeks to maximize the number of cases that can be handled by the office while 
still maintaining a quality defense in line with ethical and professional standards. 

 
1. 
 

Caseload Standards 
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 Office Caseload standards (Developed through reference to other case 
management standards used by public defender and legal aid offices, including the National 
Legal Aid and Defender Association {NLADA}.  These standards may be reevaluated later 
based upon actual experience by the Caprock Regional Public Defender Office.) 

 
a. Types of Cases 

i. Felonies – All degrees (No capital cases) 
ii. Misdemeanors – Class A & B 
 

b. Caseload Limits 
i. 400 Cases/Year Per Attorney  
ii. These standards may be modified by agreement of the Commissioner’s 

Overnight Committee, Board of Judges, and the Public Defender’s office 
based upon: 

1. Number and type of support personnel; 
2. Actual mix of cases; 
3. Experience and position level of attorney; and 
4. Actual experience. 

 
c. Case tracking  

i. Computer software program to track and monitor caseloads to determine 
most viable numbers will be implemented. 

ii. Records to be kept regarding number of each grade felony and 
misdemeanor assigned to office will be implemented. 

 
2. 

 
Chief Public Defender Caseload  

Initially, with one attorney handling just misdemeanors and juveniles, considering the 
statewide average of 35% appointments for cases added and the region’s four year average of 
1261 misdemeanors and 38 juveniles added each year, should juvenile appointments rise to 
200% of juvenile cases added (76 cases), this would allow the Chief Public Defender to handle a 
total of 248 misdemeanor cases. At the statewide 35% appointment rate (441 misdemeanors), 
this would result in 193 defendants that would have to receive appointment of counsel from the 
traditional appointment wheel until the Assistant Public Defender is hired in April, 2011. 
However, timing should bring the Assistant Public Defender onboard at about the right time to 
lessen the effect of the Chief Public Defender reaching his maximum caseload. Until the Fall, 
2011, the Chief Public Defender will not have duties associated with instruction or supervision 
of student attorneys. At that time, the Chief Public Defender’s caseload should drop to a total of 
56 juvenile cases and 228 misdemeanors.  
 

3. 
 
Assistant Public Defender  

As the Assistant Public Defender will be hired in April, 2011, this would open up an 
additional 400 misdemeanor appointments, assuming juvenile appointments do not exceed 
double the 4 year average. 

 
 



7 
 

4. 
 
Anticipated Increase in Appointments  

From experience, once public defenders are available for juvenile cases, the juvenile 
caseload is expected to double to 76 juvenile cases and the number of adults that qualify as 
indigent for appointment will increase to 50% of cases added. At that time, juvenile caseload 
should reach 76 and misdemeanors 630. With the Chief Public Defender handling all the 
juveniles and 248 of the misdemeanors the remaining 382 misdemeanors will virtually create a 
full caseload for both attorneys. This is expected within the first year.  

 
5. 
 

Student Attorneys  

Once the initial 12 student attorneys are assigned in the Fall, 2011, over the next 9 
months, the students should handle 180 of these cases, both misdemeanors and juveniles 
(average 9 month caseload would be 15 cases per student). These cases should be assigned 120 
to the Assistant Public Defender giving him a balance of 262 cases on his exclusive docket. The 
Chief Public Defender will see his exclusive docket reduce from 248 misdemeanors and 76 
juveniles to 228 misdemeanors and 56 juveniles (juvenile cases taking twice as much time as a 
typical misdemeanor case).  

 
Due to the fact that unforeseen circumstances may present themselves, the Chief Public 

Defender will be responsible for monitoring and adjusting the caseload as he/she sees fit. 
______________________________________________________________________________ 
Chief Public Defender’s Caseload:      Until 
          Fall 2011 
   Maximum Maximum Maximum  Expected 
   Caseload Caseload Caseload  Caseload 
   PD  PD  PD   PD 
 
Misdemeanors  400       248 
 
Juveniles    200     76* 
 
Felonies      150   0 
______________________________________________________________________________ 
 
First Assistant Public Defender’s Caseload:     Until 
          Fall 2011 
   Maximum Maximum Maximum  Expected 
   Caseload Caseload Caseload  Caseload 
   PD  PD  PD   PD 
 
Misdemeanors  400       400 
 
Juveniles    200     0 
 
Felonies      150   0 
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______________________________________________________________________________ 
 
12 Student Attorneys Caseload: 
          Fall 2011 
          Expected 
          Caseload 
          Student Attorneys 
 
Total cases for the period of August, 2011 – May, 2012   180 cases 
 
Misdemeanors         140 
 
Juveniles         20 (Juv x2)* 
 
Felonies         0 
______________________________________________________________________________ 
Fall: 2011:  Misdemeanors  Juveniles   % of time 
          to cases 
 
Student Attorneys 140   20 (Juv x2)*  100% 
PD   228   56    85% 
1st

 
 Asst. PD  280       70% 

Totals:   648   76  (Juv x2)* 
 
Total cases:  800 
 
*Juvenile cases count as two misdemeanor cases as they take twice as much time.  
______________________________________________________________________________ 
 

H. Case Management/Performance Guidelines 
 

The provision of criminal defense services is not one that easily lends itself to pure 
numerical analysis.  While the process of determining the dollars and cents it costs to provide 
defense services for “x” number of cases is ascertainable, determining the actual quality of those 
services is more difficult.  The Constitution guarantees all citizens accused of jailable offenses 
the effective representation of counsel. Mindful of that guarantee, the goal should be to provide a 
high quality of representation at a reasonable cost and not the bare minimum at lowest possible 
cost.  While there is no one standard to determine effective representation, the Public Defender 
should seek to measure, to the extent possible, those items that the office and the 
Commissioner’s Court agree provide some measure of the success in providing criminal defense 
services.  These measurements and reports are subject to ongoing revision based upon the 
capabilities of the equipment available to capture the information and the determination of the 
parties as to what constitutes valid measurement criteria.  
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For more objective measurements of the PDO’s performance, reports relaying the 
following information are under development.  In the event that the computer software used by 
the office is unable to prepare this information, alternative reports shall be developed. 

 
1. Effectiveness of Representation 

 
a. Monthly case flow 

i.    Number of cases received; 
ii.   Number of cases closed; and 
iii.  Pending case load 

 
 b. Length of time from: 
  i.   Arrest to appointment; 

ii. Arrest to release from custody with judgment or dismissal; 
iii.  Appointment of case to release from custody with judgment or  

             dismissal; and 
iv.   Appointment to disposition of case 

 

I.  Ethics of Public Service 
 

Public Service is a public trust.  The highest obligation of every individual in our 
organization is to fulfill that trust.  Each person who undertakes this public trust assumes two 
paramount obligations: 

- to serve the public interest by zealously representing our clients; 
- to perform public services with integrity. 

 
These are the commitments implicit in all public service.  In addition to faithful 

adherence to these principles, public employees have an additional duty to discern, understand 
and meet the needs of their fellow citizens so far as this does not conflict with the zealous and 
ethical representation of our clients.  That is the definition of a public servant.  As public 
lawyers, each Assistant Public Defender (APD) is charged with the ethical obligations owed by 
every member of the bar.  Each Assistant Public Defender is additionally charged with the 
ethical duties and responsibilities of the government lawyer. 

 
The core values above should be the foundation of all action by members of our staff.  

These principles are too general to govern the resolution of concrete ethical problems.  In an 
attempt to spell out the practical implications of these core values, we have articulated the 
principles set forth below.  We address them to you in the hope that they will guide your day-to-
day work and help you deal with ethical dilemmas you may face:  

 
Integrity requires of you a consistent approach to all issues, decisions or actions.  Your 

willingness to speak up is essential. 
 

The true public servant: 
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- will not act out of spite, bias, or favoritism; 
 
- will not tell the boss only what he/she wants to hear; 
 
- respects the competence and views of others; 
 
- does not succumb to peer or other pressure; 
 
- contributes to a climate of mutual trust, respect and friendliness; 
 
- refuses to let official actions be influenced by personal relationships, 
including those arising from the past or prospective employment; 
 
- has the courage of his or her convictions; 
 
- unflinchingly accepts responsibility; 
 
- does not try to shift blame to others and accepts responsibility for one’s 
own actions and conduct; 
 
- never forgets that they are working for the people...all the people. 

 
Every Assistant Public Defender must adhere to the spirit and letter of the provisions set 

forth in the State Bar Rules governing disciplinary conduct, the Texas Lawyer’s Creed, and the 
Texas Code of Criminal Procedure. 

J. Discrimination/Sexual Harassment: 
 

Policy 
 

1. It is the policy of the Caprock Regional Public Defender Office to employ 
positive business and personnel practices designed to ensure the full realization of 
equal employment opportunity without regard to race, color, age, religion, sex, 
sexual orientation, national origin, handicap, or veteran status. 

 
2. The purpose of this policy is to provide a workplace that is free from unsolicited 

and unwelcome behavior, including sexual overtures or conduct, either physical 
or verbal.  This policy is in accordance with and in addition to the Texas Tech 
University Policy and Procedure Manuel. 

 
3. Specifically forbidden is discrimination/harassment of a sexual, racial, ethnic, or 

religious nature.  Such harassment  includes unsolicited remarks, gestures or 
physical contact, display or circulation of written materials or pictures derogatory 
to either gender or to a racial, ethnic, or religious group. 
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4. Violations of this policy will not be permitted.  Any employee or supervisor who 
violates this policy will be subject to immediate and appropriate discipline up to 
and including immediate termination.  It is the duty of each employee to report 
any incident of prohibited conduct whether it involved them personally or another 
employee. 

 
5. Retaliation against an employee for reporting conduct in violation of this policy 

will not be permitted. 
 
 Sexual Harassment and Discrimination – Definition 

 
1. Sexual harassment is defined as unwelcome sexual advances, requests for sexual 

favors, and other verbal and physical conduct of a sexual nature when: 
 

Submission to such conduct is made whether explicitly or implicitly a 
term or condition of an individual’s employment; or 

 
Submission to or rejection of such conduct by an individual is used as the 
basis of employment decisions affecting such individual; or 
 
Such conduct has the purpose or effect of unreasonably interfering with an 
individual’s work performance or creating an intimidating, hostile or 
offensive working environment.      

 
 Sexual Harassment and Discrimination Rules of Conduct 

 
1. Personnel actions shall not be taken affecting an employee (either favorably or 

unfavorably) on the basis of conduct which violates this policy and is not related 
to the workplace.  Such conduct may include submitting to sexual advances, 
refusing to submit to sexual advances, protesting sexual overtures, or making a 
complaint concerning the alleged violations of this policy. 

 
2. Employees shall not behave in a manner that is unwelcome by any other 

employee and is personally offensive, such as, but not limited to the following 
examples: 

 
Repeated sexual flirtations, advances, or propositions; 
 
Continued or repeated verbal abuse of a sexual nature, sexually related 
comments and joking, graphic or degrading comments about an 
employee’s appearance, or the display of sexually suggestive objects or 
pictures; 
 
Any uninvited physical contact by touching, such as patting, pinching, or 
brushing against another’s body; or 
Any conduct that unreasonably interferes with another employee’s 
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performance or creates an intimidating, hostile, or offensive working 
environment even if no tangible or economic damages result. 

 
3. Employees shall not exert pressure for sexual favors, including implying or 

threatening that an applicant’s or employee’s cooperation of a sexual nature (or 
refusal of it) will have any effect on the person’s employment, job assignment, 
wages, promotion, or on any other conditions of employment or future 
opportunities. 

 
4. No employee shall bring or possess any pornographic or sexually explicit material 

in the workplace.  Any such material found in the workplace shall be immediately 
confiscated.  This subsection does not apply to evidentiary material handled in the 
normal course of criminal defense litigation. 

 
 Reporting/Investigations 
  
 1. Any employee who feels that he/she is a victim of discrimination or harassment  

 shall immediately report the matter to the Chief Public Defender or the Office 
Manager.  In addition, the employee may also file his/her complaint with the 
Director of Personnel or directly to any field office of the Equal Employment 
Opportunity Commission (EEOC) or the Texas Human Rights Commission 
(THRC).  Provided, however, that in the event the employee elects to report 
directly to the EEOC or THRC, the employee must provide notice to the Chief 
Public Defender or Personnel Department within 24 hours of filing said report or 
complaint. 

 
2. Any person who received a report of discrimination or harassment or becomes 

involved with its investigations shall keep all information about it as confidential 
as possible in order to protect other victims and witnesses from retaliation and the 
alleged harasser from defamation if the accusations are unfounded.  All written 
materials relating to the investigation and recommended action, including 
complaint forms, notes, memos, statements, etc., shall be kept confidential to the 
greatest extent allowed by law and shall be maintained in a secure file with access 
allowed only to the Chief Public Defender and any other person specifically 
authorized by the Chief Public Defender. 

 
3. Any person who received a report of discrimination/harassment shall treat the 

employee making the report with respect and dignity and shall immediately 
investigate the report seeking all assistance necessary to obtain a thorough 
investigation.  If it becomes apparent that it is in the best interest of those 
involved for an employee to remain away from the workplace during the 
investigation, that employee will be placed on administrative leave with pay until 
completion of the investigation.  If harassment is found, the Chief Public 
Defender shall take prompt and reasonable remedial action to end the harassment 
and prevent the misconduct from recurring. 
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4. Each employee has a responsibility to report incidents of obvious discrimination 
or harassment. Each employee shall cooperate with the 
Discrimination/Harassment Review Committee in the conduct of its investigation.  
Any employee who fails to comply is subject to discipline up to and including 
immediate termination. 

 
5. Any employee who has been found to have been involved, actively, or passively, 

in discrimination/harassment, is subject to discipline, which may include 
reprimands, probation, suspension, and immediate termination. 

 
6. Individuals who believe that they are being sexually harassed by a supervisor are 

not required to discuss the matter with their supervisor.   They should notify and 
report such harassment to one of the other persons listed above. 

K. Equal Employment: 
 
It is the policy of the Caprock Regional Public Defender Office to prohibit discrimination 

in matters of recruitment, employment, training, promotion, wages, or discipline because of race, 
color, sex, sexual orientation, age, religion, national orientation, marital status, or disability in 
accordance with all Federal, State or local regulations.  

L. Drug Free Workplace: 
 

The office of the Caprock Regional Public Defender Office and the citizens of this 
community have a vital interest in maintaining a safe, healthful and efficient workplace for the 
Caprock Regional Public Defender Office employees and in maintaining the integrity and 
reputation of the Office.  Being under the influence of a drug or alcohol on the job, may pose 
safety and health risks, not only to the user but to all those who work with the user. 

 
The possession, use, abuse or sale of any legal or illegal drug, controlled substance or 

alcohol in the workplace poses an unacceptable risk to the safe, healthful and efficient 
performance of our mutual job responsibilities and the integrity and reputation of this Office.  
Such misconduct is expressly prohibited.  Likewise, the illegal possession, use, abuse or sale of a 
legal or illegal drug, controlled substance or alcohol outside the workplace is a violation of law 
and is expressly prohibited.  Any such misconduct by an employee of the Caprock Regional 
Public Defender Office diminishes the integrity, public trust and reputation of both our 
organization and employees and may result in disciplinary action up to and including 
termination. 

 
The Caprock Regional Public Defender Office recognizes that the physical and 

psychological health of its employees is critical to its success.  Accordingly, it is the right, 
obligation and intent of the Caprock Regional Public Defender Office to maintain a drug free, 
safe, healthful and efficient working environment for all its employees and to protect the Office’s 
and employee’s reputation, integrity, property, equipment and operations. 
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M. Confidentiality: 
 
Although we are a public organization, the information contained in our files and records 

or otherwise obtained by virtue of our employment is strictly CONFIDENTIAL

 

!  Employees are 
prohibited from discussing or providing written or verbal information on any aspect of a pending 
or closed case or internal procedures and operations with or to any person unless such 
information has previously been or required to be discussed in a legally recognized manner, e.g. 
a judicial proceeding or a proper request under the Texas Open Record Act. 

Requests for information contained in our files or records should be made in writing.  
Any questions on this policy and all written requests for information under the Texas Open 
Records Act shall be directed immediately to the Chief Public Defender. 

 
Under no circumstances are employees of the Caprock Regional Public Defender Office 

to provide confidential information to any person outside of our organization.  Failure to strictly 
adhere to this policy will result in immediate disciplinary action, including termination.   

N. Outside Speaking Engagements: 
 
Employees of the Caprock Regional Public Defender Office are encouraged to participate 

in outside activities, which educate and assist in explaining the Caprock Regional Public 
Defender Office’s role in the criminal justice process, explain citizen’s individual rights, or 
represent the Caprock Regional Public Defender Office in our community.  These activities 
include speaking engagements, participation in seminars and attendance at community meetings. 

 
Every Caprock Regional Public Defender Office employee has a recognized 

Constitutional right to freedom of speech.  However, prior approval from the Chief Public 
Defender is required whenever an employee undertakes to speak on behalf of the Caprock 
Regional Public Defender Office or represent any aspect of our organization to the public. 

 
During normal business hours, all such speaking requests shall be coordinated with our 

business schedule and receive prior approval from the Chief Public Defender.  Our principal 
business commitment takes precedence over outside speaking engagements. 

O. Outside and Self Employment: 
 

All employees must have the written approval of the Chief Public Defender prior to 
beginning any outside employment or self-employment. Outside employment and self 
employment are defined as work for personal economic remuneration.  The Chief Public 
Defender may give such approval only if the following items are understood and agreed to by the 
employee: 

 
1. There is no conflict of interest between the Public Defender job and the proposed 

outside work; 
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2. The proposed work will not interfere with the employee’s regular work schedule; 

 
3. The proposed work will not, in the opinion of the Chief Public Defender, interfere 

with the quality or quantity of the employee’s regular Public Defender work. 
 

The employee should understand that after approval has been granted, if the preceding 
items are not met, the employee will be asked to resign either from the outside work or from the 
Public Defender’s office.  A request for permission to enter outside or self-employment must be 
initiated by the employee in writing and shall provide detailed information as to the nature of the 
outside work and the hours to be worked. 

 
Any change in the nature or hours of previously approved outside work or self-

employment shall be communicated in writing to the Chief Public Defender for the purpose of 
determining continued approval. 

 
Under no circumstances are employees to contract outside or self-employment activities 

on Public Defender premises during times for which they are being compensated by the Office.  
Employees are not to disrupt or interfere with the productivity of coworkers in furtherance of 
outside work or self-employment. 

 
Assistant Public Defenders are not allowed to perform criminal legal work outside the 

scope of their work for the office or which is in violation of Article 26.044, of Code of Criminal 
Procedure. 

P. Acceptance of Gifts: 
 

The practice of Caprock Regional Public Defender Office employees accepting gifts or 
gratuities is not only unnecessary and undesirable, but also contrary to the public interest and 
law.  Therefore, all employees are prohibited from accepting gifts, gratuities or favors from 
clients, their families or friends. 

 
All attempts to provide gifts, favors, services or other things of value to employees of the 

Caprock Regional Public Defender Office shall be immediately reported to the Chief Public 
Defender. 

 
The Chief Public Defender may approve exceptions to this rule, such as flowers or a box 

of candy shared by the entire Office. 

Q. Use of Public Defender Property for Personal Business: 
 

Office supplies, computer, software and hardware, internet/email access, diskettes, 
photocopy equipment, telephone services, etc., are provided to Caprock Regional Public 
Defender Office employees for furtherance of official business purposes.  These items are not for 



16 
 

personal use.  They are not an informal fringe benefit of employment with the Caprock Regional 
Public Defenders Office.  

 
The reasonable use of telephone for personal local calls of short duration is allowed.  

Personal long distance telephone calls (including FAX) are prohibited when charged to the 
Caprock Regional Public Defender Office.   

R. Media Relations: 
 

It is the intent of the Caprock Regional Public Defender Office to make public 
information available to the news media without undue delay, while at the same time, assuring 
that any official statements from the Caprock Regional Public Defender Office be handled from 
a central point in the Office.  All employees should maintain a cordial and helpful relationship 
with representatives of the print, broadcast and television media in responding to media inquiries 
by referring inquiries to the Chief Public Defender or the appropriate Assistant Public Defender 
personnel.  Any employee answering a news media inquiry must take full responsibility for any 
misquotes, interpretations or misinterpretations.  In order to accomplish the above objectives, all 
Caprock Regional Public Defender Office employees shall abide by the following rules: 

 
Inquiries Regarding Litigation 

 
1. No information regarding cases within the Caprock Regional Public Defender Office 

shall be made public unless previously authorized by the Chief Public Defender. 
 
2. From the time a case is received in the Caprock Regional Public Defender Office to the 

final disposition of the case, no employee shall make or authorize the release of any 
extra-judicial statement which may possibly have a prejudicial effect on a pending 
matter.  This includes: a) The character, credibility, reputation or criminal record of a 
client or witness, or the identity of a witness, or the expected testimony of a witness; b) 
The possibility of a plea or the existence or contents of any admission, confession or 
statement given by a client, or that person’s refusal to make a statement; c) Any opinion 
as to the guilt or innocence of any person; d) Information that a Public Defender 
employee knows or reasonably should know is likely to be admissible as evidence in a 
trial that would, if disclosed, create a substantial risk of prejudicing an impartial trial and 
e) The prior criminal record (including arrests, indictments or other charges of crimes), or 
the character or reputation of any person involved. 

 
3. Responses regarding litigation are further restricted and dictated by Rule 3.07 of the 

Texas Disciplinary Rules of Professional Conduct.  Of paramount consideration is our 
ethical responsibility to avoid prejudicial pre-trial publicity. 

 
Non-Litigation Inquiries: 
 
1. Employees of the Caprock Regional Public Defender Office who may from time to time 

be directed or requested by the Chief Public Defender to act as an official representative 
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of the office for a special purpose or occasions are to observe the following guidelines 
with appropriate good judgment. 

 
Nothing is done publicly, by word or deed that would discredit the office of the 
Caprock Regional Public Defender Office, its officials, employees, or programs; 
and the conduct of an official representative is to be appropriate to the occasion. 

 
No new information is made public without prior clearance with the Chief Public 
Defender or the designee of the Chief Public Defender. 

 
Any statements made formally or informally are to reflect favorably and 
respectfully with reference to the Caprock Regional Public Defender Office. 

 
Statements of facts regarding office programs are not to be issued unless 
previously published, and/or approved by the Chief Public Defender. 

 
2. Caprock Regional Public Defender Office employees shall not make any policy 

statements as to what the Caprock Regional Public Defender Office will or will not do 
unless such decision has previously been made by the Chief Public Defender and 
announced by him/her.  Policy decisions will only be made and communicated by the 
Chief Public Defender or his/her designee. 

S. Conduct: 
 
 1. Courtesy: Common Courtesy in interacting with other employees, 

court personnel, clients and others is required. 
 
 2. Attitude: A good attitude is important and required in maintaining a 

good working environment. 
 
 3.  Neatness and Organization: OFFICES MUST BE KEPT CLEAN AND 

ORGANIZED.  All employees are expected to clean up after themselves and be 
organized in their work and break areas. 

 
 4.  Work stations must be closed down at the end of the day.  Monitors, 

terminals, radios, etc. need to be turned off before employee leaves for the day. 

T. Personal Appearance: 
 
Since the Office of the Caprock Regional Public Defender Office serves the public and is 

subject to public scrutiny, each employee has the obligation to view his or her personal 
appearance as it reflects on this office.  Due to the law office setting and its traditional dress 
norms, employees are to dress conservatively and avoid extremes.  Also, neatness and good 
grooming are important factors in projecting the Caprock Regional Public Defender Office in a 
positive public image. 
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U. Computer Policies and Procedures: 
 
The Caprock Regional Public Defender Office maintains a computer network and related 

computer equipment for use by the Assistant Public Defenders and staff in the conduct of official 
business.  All employees must be familiar with and follow office policy and procedure with 
respect to use of the computer network and related equipment.  The failure to follow these 
policies and procedures may result in a loss of access to the network system and disciplinary 
action deemed appropriate by the Chief Public Defender, up to and including termination.  All 
records created or maintained on the system are the property of the office of the Caprock 
Regional Public Defender Office and not the individual employees.  In addition, many of the 
documents on the system are subject to the attorney/client privilege and must be kept 
confidential.  The management of this office reserves the right to monitor the operation of the 
system, to access all of the records within it, and to retain or dispose of those records as it deems 
necessary and in accordance with the applicable laws.  Subject to the policies set forth herein 
below, employees may use the system to store their personal information and send occasional 
messages.  However, in doing so, the employees accept the organization’s right to ownership of 
this system and acknowledge that they have no personal rights of privacy to any messages or 
information placed in or received from the system.   

 
The following policies and procedure shall be adhered to with regard to the computer 

network and related equipment maintained and utilized by the Caprock Regional Public 
Defender Office. 
 
Policies 
 
1. Employees are responsible for the proper use and maintenance of all Public Defender 

equipment, including any computers, terminals, printers and other equipment individually 
assigned to an employee. 

 
2. All employees are responsible to maintain the security of the network and the 

confidentially  of all data on the network as required by Rule 1.05 of the Texas Rules of 
Professional Conduct and to the extent allowed by the Texas Open Records Act.  All 
employees shall keep their passwords confidential and are prohibited from allowing any 
other person from accessing the network under their password. 

 
3. Client information shall only be accessed when necessary for the conduct of the business 

of the Caprock Regional Public Defender Office, and not for personal reasons or 
curiosity. 

V. Ethics: 
 

Each Assistant Public Defender is charged with the responsibility of strictly adhering to 
The Texas Disciplinary Rules of Professional Conduct, the Texas Lawyer’s Creed and the laws 
and constitution of the State of Texas and of the United States. 
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W. Construction: 
 

In the event of a conflict between this Office’s Policies and Procedures Manual and the 
Texas Tech University Operating Policies and Procedure Manual, the provision which is the 
most restrictive shall control. 
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Job Title: Chief Public Defender    Grade: Appointed FLSA: Exempt  
 
Date: 10/01/10      Reports To: Law School Dean  
 
SUMMARY: Appointed by the Director of the Office at the level of Adjunct 
Professor/Instructor under the administrative direction of the Director of the Office; responsible 
for managing all operations and administration of the Caprock Regional Public Defender Office 
(Office); manages all daily activities involving personnel, case handling and resources; develops 
and implements policies and procedures for the operations of the office and plans for future 
development; provides legal representation for, or ensures defendants are represented in, 
criminal proceedings and ensures their constitutional rights are upheld; serves as lead counsel in 
some cases; oversees and participates in preparation, presentation and disposition of cases; and 
cooperates with the Director and any authorized researchers.  
 
ESSENTIAL DUTIES:  
 
1. Directs, plans, manages and supervises the daily work activities of all professional and support 
staff including the maintenance of required reports and invoices;  
 
2. Maintains a regular caseload and provides backup on caseloads of attorneys who are on leave 
or are unable to complete specific assignments;  
 
3. Supervises student attorneys following the educational requirements and techniques 
established by the Director toward the student’s full development of the advanced skills 
necessary to practice law; 12  
 
4. Makes temporary adjustments to caseload policies depending on the overall complexity of 
certain cases, the type of cases, attorney experience, support staff experience, or other factors 
affecting the delivery of services;  
 
5. Assists the Director in developing organizational and personnel practices and procedures;  
 
6. Assists the Director in writing a standard operating policies and procedures manual;  
 
7. Provides a copy of the standard operating policies and procedures manual to the Oversight 
Board or to the participating counties if requested;  
 
8. Recruits, screens, hires, trains, monitors and evaluates staff and additional attorneys in a 
manner consistent with the standard personnel policies and procedures of Texas Tech University;  
 
9. Notifies the Texas Task Force on Indigent Defense in writing if additional attorneys are hired 
so the budget may be revised to ensure appropriate tracking;  
 
10. Maintains staff and attorneys at sufficient levels to effectively operate a public defender’s 
office;  
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11. Notifies the Oversight Board in writing if exceptions to caseload standards are authorized;  
 
12. Deploys a video-conferencing system that can provide connectivity between the public 
defender’s office, the law school, the jails and courts of participating counties, and other private 
detention facilities used by participating counties through secure networks to ensure the proper 
protection of attorney-client confidentiality;  
 
13. Requires attorneys, staff and student attorneys to participate in video-conferencing training to 
ensure successful deployment of technology and to ensure attorney-client confidentiality;  
 
14. Provides a breakdown of cases and courts hearing those cases that allows for each 
participating county to comply with the reporting requirements of Texas Government Code § 
71.0351(c);  
 
15. Operates in a manner that meets the requirements of the Texas Fair Defense Act;  
 
16. Monitors receipt of and make all case assignments to staff attorneys;  
 
17. Screens all cases for conflicts of interest;  
 
18. Provides analyses and advice to staff attorneys as needed;  
 
19. Serves as departmental head in all communications with other entities;  
 
20. Projects anticipated personnel needs, space allocations, and operating allowance needs;  
 
21. Approves requisitions for the payment of invoices;  
 
22. Maintains appropriate fiscal controls in all matters pertaining to expenses and purchases of 
services, equipment, and supplies;  
 
23. Prepares and administers the annual operating and capital budget for the Office and controls 
budget expenditures to meet budget goals and requirements;  
 
24. Pursues and administers grant funding functions when available;  
 
25. Develops a strategic plan to identify and implement the long-term goals of the Office;  
 
26. Allocates resources for services, equipment, facilities and finances;  
 
27. Communicates with the Law School Dean and Clinic Director as directed;  
 
28. Develops and establishes creative approaches to case management, budgetary restrictions or  
other unique problems confronting the Office;  
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29. Interacts with state and local bar associations, various organizations and committees involved 
in the improvement of justice and indigent representation systems and services;  
 
30. Performs related duties as required;  
 
31. Works with the Director in the implementation of the clinical programs as designed;  
 
32. Cooperates with any authorized researchers;  
 
33. Attends the weekly classroom component of the clinical section he supervises;  
 
34. Provides legal advice to clients;  
 
35. Interviews clients and witnesses to obtain information necessary for preparing a defense; 14  
 
36. Participates in plea negotiation with prosecutors regarding pending cases;  
 
37. Advises clients on plea offers, options, collateral consequence, and potential for success at 
trial or other dispositions of cases;  
 
38. Directs the work of other attorneys, investigators, legal/administrative assistants and student 
attorneys in the preparation of a defense;  
 
39. Seeks from the court any necessary funding for outside experts and investigation in the 
preparation of a defense;  
 
40. Performs legal research;  
 
41. Searches resources and studies legal records and documents to obtain information applicable 
to case issues under consideration and prepares appropriate documents;  
 
42. Obtains documents by subpoena and other discovery methods;  
 
43. Drafts briefs, motions, orders, subpoenas and other legal documents, as well as 
correspondence and reports;  
 
44. Identifies any affirmative or de facto defenses and tactical procedural choices for clients;  
 
45. Prepares cases for court and conducts hearings and trials related to pending cases;  
 
46. Provides narrative, descriptive entries in client files of opinions, impressions, and facts 
collected;  
 
47. Preserves any potential error for appellate points;  
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48. Advises clients of the constitutional rights waived by pleading guilty and the potential direct 
and collateral consequences of a guilty plea;  
 
49. Advises non-citizen clients of the specific immigration consequences of criminal convictions;  
 
50. Selects juries, examines and cross-examines witnesses, drafts and argues jury instructions 
and argues cases to the jury;  
 
51. Staffs other cases assigned to the office with other attorneys and staff;  
 
52. Responds to telephone calls from non-clients, family members of clients and walk-in 
customers, including private attorneys seeking advice and counsel;  
 
53. Agrees to acquiesce to the supervision and direction of the Clinical Director in the proper 
clinical, educational techniques and best practices to provide the student attorneys a full, 15  
rich educational environment and experience; and  
 
54. Maintains the highest ethical standards of the profession.  
 
55. Agrees to abide by any contractual agreements or grant award terms, conditions and/or 
reports approved by the Dickens County Commissioners Court.  
 
SPECIAL LIMITATIONS: The Chief Public Defender may not engage in the private practice 
of criminal law or accept anything of value not authorized by Art. 26.044 of the Code of 
Criminal Procedure for services rendered as a public defender.  
 
QUALIFICATION REQUIREMENTS: J.D./LL.B. from an accredited law school and meet 
the requirements of the Texas Code of Criminal Procedure Article 26.04 for appointment to all 
felonies, misdemeanors and juvenile cases in the 7th and 9th Administrative Judicial Regions as 
published by the individual counties in accordance with Art. 26, C.C.P., and as approved by the 
Texas Task Force on Indigent Defense. Those qualifications, without limitation, include: 
  
1. Be a member in good standing of the State Bar of Texas;  
 
2. Exhibit proficiency and commitment to providing quality representation to defendants in 
criminal cases;  
 
3. Have trial experience in the use of and challenge to mental health or forensic expert witnesses 
and investigating and presenting evidence at the penalty phase of a criminal trial;  
 
4. Have substantial experience in the practice of criminal law with at least five years experience 
practicing criminal law and during that time demonstrated that he or she has the required legal 
knowledge and skill necessary to provide representation in felonies, misdemeanors and juvenile 
cases and will apply that knowledge and skill with appropriate thoroughness and preparation;  
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5. Have tried to verdict as lead counsel a significant number of felony trials, including at least 
one homicide trial and other trials for offenses punishable as first or second degree felonies or 
capital felonies, showing substantial experience in the practice of criminal law;  
 
6. Have participated and maintained compliance with the requirements of the State Bar of Texas 
in continuing legal education courses or other training relating to defense in criminal cases 
 
KNOWLEDGE, SKILLS, AND ABILITIES: Substantial knowledge and understanding of the 
relevant state, federal and international law, both procedural and substantive, governing criminal 
cases; considerable knowledge of the organizational, procedural and human aspects in managing 
an organization. Skill in interviewing a variety of individuals and soliciting needed information 
to determine facts and circumstances, in developing effective defense strategies, in analyzing 
cases and applying legal principles, in presenting statements of law clearly and logically in 
written and verbal form, in presenting an effective defense in court, and in preparing clear, 
concise, accurate and effective legal, policy and procedural guidelines; skill in the management 
and conduct of complex negotiations and litigation; skill in legal research, analysis, and the 
drafting of litigation documents; skill in oral advocacy; skill in the use of expert witnesses and 
familiarity with common areas of forensic investigation, including fingerprints, ballistics, 
forensic pathology, and DNA evidence; skill in the investigation, preparation, and presentation 
of punishment evidence; skill in the elements of trial advocacy, such as jury selection, cross-
examination of witnesses, and opening and closing statements; skill in supervising professional, 
administrative and clerical employees; skill in managing multiple projects simultaneously; skill 
in communicating effectively with diverse groups of individuals utilizing tact and diplomacy; 
skill in preparing and administering budgets; ability to handle highly stressful criminal cases; 
ability to develop strategic plans; ability to adjust to rapidly fluctuating situations; ability to 
operate a personal computer and basic office equipment; ability to establish and maintain 
effective working relationships with subordinates, co-workers, employees, governmental 
department heads, elected/appointed officials, outside organizations, attorneys, the news media 
and the general public.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant will be subject to sitting, standing, walking, reaching and handling to 
perform the essential functions. 
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Job Title: Assistant Public Defender I  Grade: Appointed/Instructor FLSA: Exempt  
 
Date: 4/1/11      Reports To: Chief Public Defender  
 
SUMMARY: Appointed by the Chief Public Defender, is responsible providing legal 
representation for defendants in criminal proceedings and ensuring their constitutional rights are 
upheld, to serve as lead counsel in some cases, to oversee and participate in preparation, 
presentation and disposition of cases, including misdemeanors, juvenile cases and felonies, and 
to supervise, train and work with assigned student attorneys.  
 
ESSENTIAL DUTIES:  
 
1. Provides legal advice to clients;  
 
2. Interviews clients and witnesses to obtain information necessary for preparing a defense;  
 
3. Participates in plea negotiation with prosecutors regarding the pending case; 
 
4. Advises clients on plea offers, options, collateral consequence, and potential for success at 
trial or other dispositions of cases;  
 
5. Directs the work of investigators, legal/administrative assistants and student attorneys in the 
preparation of a defense;  
 
6. Seeks from the Court any necessary funding for outside experts and investigation in the 
preparation of a defense;  
 
7. Performs legal research;  
 
8. Searches resources and studies legal records and documents to obtain information applicable 
to case issues under consideration and prepare appropriate documents;  
 
9. Obtains documents by subpoena and other discovery methods;  
 
10. Drafts briefs, motions, orders, subpoenas and other legal documents, as well as 
correspondence and reports;  
 
11. Identifies any affirmative or de facto defenses and tactical procedural choices for clients;  
 
12. Prepares cases for court and conducts hearings and trials related to pending cases;  
 
13. Provides narrative, descriptive entries in client files of opinions, impressions, and facts 
collected;  
 
14. Preserves any potential error for appellate points;  
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15. Advises clients of the constitutional rights waived by pleading guilty and the potential direct 
and collateral consequences of a guilty plea;  
 
16. Advises non-citizen clients of the specific immigration consequences of criminal convictions;  
 
17. Selects juries, examines and cross-examines witnesses, drafts and argues jury instructions 
and argues cases to the jury;  
 
18. Staffs other cases assigned to the office with other attorneys and staff;  
 
19. Responds to telephone calls from non-clients, family members of clients and walk-in 
customers, including private attorneys seeking advice and counsel;  
 
20. Supervises student attorneys in the full development of skills necessary to practice law;  
 
21. Attends the weekly classroom component of the clinics; 
 
22. Agrees to acquiesce to the supervision and direction of the Clinical Director in the proper 
clinical, educational techniques to provide the student attorneys a full, rich education 
environment and experience;  
 
23. Cooperates fully with any researcher who has authorized access to the Office; and  
 
24. Maintains the highest ethical standards of the profession.  
 
SPECIAL LIMITATION: An Assistant Public Defender I may not engage in the private 
practice of criminal law or accept anything of value not authorized by Art. 26.044 of the Code of 
Criminal Procedure for services rendered as a public defender.  
 
QUALIFICATION REQUIREMENTS: J.D./LL.B. from an accredited law school and meet 
the requirements of the Texas Code of Criminal Procedure Article 26.04 for appointment to all 
felonies, misdemeanors and juvenile cases in the 7th and 9th Administrative Judicial Regions as 
published by the individual counties in accordance with Art. 26, C.C.P., and as approved by the 
Texas Task Force on Indigent Defense. Those qualifications, without limitation, include:  
 
1. Be a member in good standing of the State Bar of Texas;  
 
2. Exhibit proficiency and commitment to providing quality representation to defendants in 
criminal cases;  
 
3. Have trial experience in the use of and challenge to mental health or forensic expert witnesses 
and investigating and presenting evidence at the penalty phase of criminal trial;  
 
4. At least two years experience in criminal law and during that time demonstrated that he or she 
has the required legal knowledge and skill necessary to provide representation in felonies, 
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misdemeanors and juvenile cases and will apply that knowledge and skill with appropriate 
thoroughness and preparation;  
 
5. Have tried to verdict as lead counsel a significant number of trials;  
 
6. Have participated and maintained compliance with the requirements of the State Bar of Texas 
in continuing legal education courses or other training relating to defense in criminal cases.  
 
KNOWLEDGE, SKILLS, AND ABILITIES: Substantial knowledge and understanding of the 
relevant state, federal and international law, both procedural and substantive, governing criminal 
cases. Skill in interviewing a variety of individuals and soliciting needed information to 
determine facts and circumstances, in developing effective defense strategies, in analyzing cases 
and applying legal principles, in presenting statements of law clearly and logically in written and 
verbal form, in presenting an effective defense in court, and in preparing clear, concise, accurate 
and effective legal, policy and procedural guidelines; skill in the management and conduct of 
complex negotiations and litigation; skill in legal research, analysis, and the drafting of litigation  
documents; skill in oral advocacy; skill in the use of expert witnesses and familiarity with 
common areas of forensic investigation, including fingerprints, ballistics, forensic pathology, and 
DNA evidence; skill in the investigation, preparation, and presentation of mitigating evidence; 
skill in the elements of trial advocacy, such as jury selection, cross-examination of witnesses, 
and opening and closing statements; skill in managing multiple projects simultaneously; skill in 
communicating effectively with diverse groups of individuals utilizing tact and diplomacy; 
ability to handle highly stressful criminal cases; ability to adjust to rapidly fluctuating situations; 
ability to operate a personal computer and basic office equipment; ability to establish and 
maintain effective working relationships with subordinates, co-workers, other employees, 
governmental department heads, elected/appointed officials, outside organizations, attorneys, the 
news media and the general public.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant is subject to sitting, standing, walking, reaching and handling to perform 
the essential functions. 
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Job Title: Assistant Public Defender II  Grade: Appointed/Instructor FLSA: Exempt  
 
Date: Anticipated within 2 years of 10-1-10  Reports To: Chief Public Defender  
 
SUMMARY: Appointed by the Chief Public Defender, is responsible providing legal 
representation for defendants in criminal proceedings and ensuring their constitutional rights are 
upheld, to serve as lead counsel in some cases, to oversees and participate in preparation, 
presentation and disposition of cases, including felonies, juvenile cases and misdemeanors, and 
to supervise, train and work with assigned student attorneys.  
 
ESSENTIAL DUTIES:  
 
1. Provides legal advice to clients;  
 
2. Interviews clients and witnesses to obtain information necessary for preparing a defense;  
 
3. Participates in plea negotiation with prosecutors regarding the pending case;  
 
4. Advises clients on plea offers, options, collateral consequence, and potential for success at 
trial or other dispositions of cases;  
 
5. Directs the work of investigators, legal/administrative assistants and student attorneys in the 
preparation of a defense;  
 
6. Seeks from the Court any necessary funding for outside experts and investigation in the  
preparation of a defense; 20  
 
7. Performs legal research;  
 
8. Searches resources and studies legal records and documents to obtain information applicable 
to case issues under consideration and prepare appropriate documents;  
 
9. Obtains documents by subpoena and other discovery methods;  
 
10. Drafts briefs, motions, orders, subpoenas and other legal documents, as well as 
correspondence and reports;  
 
11. Identifies any affirmative or de facto defenses and tactical procedural choices for clients;  
 
12. Prepares cases for court and conducts hearings and trials related to pending cases;  
 
13. Provides narrative, descriptive entries in client files of opinions, impressions, and facts 
collected;  
 
14. Preserves any potential error for appellate points;  
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15. Advises clients of the constitutional rights waived by pleading guilty and the potential  
direct and collateral consequences of a guilty plea;  
 
16. Advises non-citizen clients of the specific immigration consequences of criminal convictions;  
 
17. Selects juries, examines and cross-examines witnesses, drafts and argues jury instructions 
and argues cases to the jury;  
 
18. Staffs other cases assigned to the office with other attorneys and staff;  
 
19. Responds to telephone calls from non-clients, family members of clients and walk-in 
customers, including private attorneys seeking advice and counsel;  
 
20. Supervises student attorneys in the full development of skills necessary to practice law;  
 
21. Attends the weekly classroom component of the clinics;  
 
22. Agrees to acquiesce to the supervision and direction of the Clinical Director in the proper 
clinical, educational techniques to provide the student attorneys a full, rich education 
environment and experience;  
 
23. Cooperates fully with any researcher who has authorized access to the Office; and  
 
24. Maintains the highest ethical standards of the profession. 21  
 
SPECIAL LIMITATION: An Assistant Public Defender II may not engage in the private 
practice of criminal law or accept anything of value not authorized by Art. 26.044 of the Code of 
Criminal Procedure for services rendered as a public defender.  
 
QUALIFICATION REQUIREMENTS: J.D./LL.B. from an accredited law school and meet 
the requirements of the Texas Code of Criminal Procedure Article 26.04 for appointment to all 
misdemeanors and juvenile cases in the 7th and 9th Administrative Judicial Regions as published 
by the individual counties in accordance with Art. 26, C.C.P., and as approved by the Texas Task 
Force on Indigent Defense. Those qualifications, without limitation, include:  
 
1. Be a member in good standing of the State Bar of Texas;  
 
2. Exhibit proficiency and commitment to providing quality representation to defendants in 
criminal cases;  
 
3. Demonstrated that he or she has the required legal knowledge and skill necessary to provide 
representation in cases assigned to the Office and will apply that knowledge and skill with 
appropriate thoroughness and preparation;  
 
4. Have participated and maintained compliance with the requirements of the State Bar of Texas 
in continuing legal education courses or other training relating to defense in criminal cases.  
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KNOWLEDGE, SKILLS, AND ABILITIES: Substantial knowledge and understanding of the 
relevant state, federal and international law, both procedural and substantive, governing criminal 
cases. Skill in interviewing a variety of individuals and soliciting needed information to 
determine facts and circumstances, in developing effective defense strategies, in analyzing cases 
and applying legal principles, in presenting statements of law clearly and logically in written and 
verbal form, in presenting an effective defense in court, and in preparing clear, concise, accurate 
and effective legal, policy and procedural guidelines; skill in the management and conduct of 
complex negotiations and litigation; skill in legal research, analysis, and the drafting of litigation 
documents; skill in oral advocacy; skill in the use of expert witnesses and familiarity with 
common areas of forensic investigation, including fingerprints, ballistics, forensic pathology, and 
DNA evidence; skill in the investigation, preparation, and presentation of mitigating evidence; 
skill in the elements of trial advocacy, such as jury selection, cross-examination of witnesses, 
and opening and closing statements; skill in managing multiple projects simultaneously; skill in 
communicating effectively with diverse groups of individuals utilizing tact and diplomacy. 
Ability to handle highly stressful criminal cases; ability to adjust to rapidly fluctuating situations; 
ability to operate a personal computer and basic office equipment; ability to establish and 
maintain effective working relationships with subordinates, co-workers, other employees, 
governmental department heads, elected/appointed officials, outside organizations, attorneys, the 
news media and the general public.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 22  
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant is subject to sitting, standing, walking, reaching and handling to perform 
the essential functions. 
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Job Title: Legal/Administrative Assistant – Office Manager Grade: Staff FLSA: Non-exempt  
 
Date: 10/01/10         Reports To: Chief Public Defender  
 
SUMMARY: Under the general supervision of the Chief Public Defender, provides a variety of 
complex and technical legal document preparation and other secretarial support to attorneys, 
investigators and other staff, which are often confidential and may include the use of problem 
solving skills and independent decision-making; prepares files and materials for use in court 
appearances; acts as the office manager; and performs other duties as assigned.  
 
ESSENTIAL DUTIES:  
 
1. Working within critical deadlines, word processes a variety of legal documents, which may 
include pleadings, motions, orders, warrants, petitions, subpoenas, witness lists, jury instructions, 
voir dire questions, verdict forms, reports, general correspondence and other materials from 
drafts, notes, verbal instructions, prior documents and dictated tapes;  
 
2. Proofreads and edits drafts and completed materials for format, accuracy, grammar, spelling, 
punctuation, English usage and consistency;  
 
3. Performs a variety of general office support work on a relief or as-needed basis, including 
maintaining accurate records and files and providing coverage for other assignments;  
 
4. Uses a variety of office equipment such as computer terminals, printers, scanners, and copy 
reproduction and FAX equipment as well as standard office software such as word processing, 
spreadsheet and database applications;  
 
5. Provides a variety of support to attorneys and student attorneys tracking and ensuring that all 
documents have been prepared and processed and appropriate actions taken in a timely manner; 
prepares periodic spreadsheets to track status of cases;  
 
6. Verifies case law and code citations and quotations found in motions and other documents, 
using the law library or electronic sources;  
 
7. Coordinates the scheduling of appointments between attorneys and student attorney of the 
Office and attorneys in the various District and County Attorney's Offices and defendants in jail 
and on bond;  
 
8. Obtains and maintains records regarding prior convictions for clients;  
 
9. Assists with compilation of statistical data; 23  
 
10. Acts as office manager ensuring that supplies are maintained, upkeep of the office is 
sufficient, invoices are processed, purchase orders are processed as needed and other 
administrative functions are properly carried out; and  
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11. Provides limited supervision to the other legal assistants, if any, and interns in the office, 
ensuring that work is properly carried out as directed by the attorneys, student attorneys, and 
investigators.  
 
QUALIFICATION REQUIREMENTS: Any combination of education and experience that 
would provide the individual the ability to be proficient in the essential duties listed. Applicant 
must be able to type at a net rate of 50 words per minute. At least two years of experience in 
processing legal documents in a court, criminal justice or legal office setting is preferred.  
 
KNOWLEDGE, SKILLS, AND ABILITIES: Knowledge of legal office and criminal justice 
system terminology, forms, documents and procedures, including ProDoc/SOS; knowledge of 
the standard format for a variety of legal documents and forms, including briefs, motions, 
opinions, subpoenas and warrants; knowledge of the use of specified computer applications 
involving word processing, spreadsheets and standard report generation; knowledge of standard 
office practices and procedures, including filing and the operation of standard office equipment; 
knowledge of record keeping principles and practices; knowledge of correct business English, 
including spelling, grammar and punctuation; general knowledge of the organizational, 
procedural and human aspects in supervising within an organization; skill in independently 
preparing a variety of legal documents and forms; skill in editing and reviewing for accuracy, 
format and correct English usage technical and complex legal and court documents; skill in using 
applicable legal office terminology, forms, documents and procedures in the course of the work; 
skill in performing detailed legal office support work; skill in composing correspondence or 
documents independently or from brief instructions; ability to be flexible and able to 
competently perform in a variety of assignment areas; ability to use sound independent judgment 
in following and applying appropriate laws, codes, regulations, policies and procedures; ability 
to maintaining accurate legal office files; ability to organize one’s own work, set priorities, work 
in a high volume setting and meet critical deadlines; ability to establish and maintain effective 
working relationships with those contacted in the course of the work. Also, additional experience 
in grant writing is preferred but not required.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant is subject to sitting, standing, walking, reaching and handling to perform 
the essential functions. 
 
  



34 
 

Job Title: Investigator    Grade: Staff FLSA: Non-exempt  
 
Date: 10/1/12      Reports To: Chief Public Defender  
 
SUMMARY: Under the general supervision of the Chief Public Defender, is responsible for 
interviewing witnesses, clients and victims in the conduct of investigations; obtains, preserves, 
records and analyzes evidence for the defense of clients represented by the Public Defender 
Office; locates witnesses for the defense; and other duties as assigned.  
 
ESSENTIAL DUTIES:  
 
1. Plans, directs and conducts investigations to support the legal defense of criminal cases;  
 
2. Establishes and maintains informant contacts to develop information relevant to cases;  
 
3. Conducts surveillance stakeouts as necessary;  
 
4. Identifies, locates and interviews clients to gather financial and factual statements for 
screening and intake purposes;  
 
5. Identifies, locates and interviews witnesses, complainants, law enforcement officials and 
representatives of other agencies to gather information on events surrounding cases;  
 
6. Contacts and maintains liaison with outside agencies and expert witnesses as reference 
resources for potential testimony in highly specialized fields;  
 
7. Locates, obtains, evaluates and preserves documentary evidence from a variety of sources;  
 
8. Confers with attorneys and student attorneys on points of law and procedure;  
 
9. Writes and dictates reports of contacts and findings including statements, scene descriptions 
and analysis of physical evidence;  
 
10. Appears as a witness and testifies at trials, hearings and motions;  
 
11. Participates in training sessions;  
 
12. Operates and maintains a variety of photographic, tape, graphic and projection equipment, 
including being proficient in presentation software;  
 
13. Prepares, presents, and maintains records and reports; and  
 
14. Willingly accepts tasks and cooperates with other the attorneys, students attorneys and other 
staff.  
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QUALIFICATION REQUIREMENTS: Three years of substantial criminal investigative 
experience, paralegal experience, or related education, training and/or investigative experience 
which provides the knowledge and skill requirements.  
 
KNOWLEDGE, SKILLS, AND ABILITIES: Knowledge of the techniques, principles and 
methods used in criminal investigations; knowledge of the methods and techniques of screening, 
evaluating and preparing evidence and exhibits for trial; knowledge of the Texas Penal Code and   
the Constitution; general knowledge of the criminal justice system, state department of 
corrections and related agencies; skill to operate photographic, recording and graphic equipment; 
skill to prepare and set up electronic presentations devices (i.e. PowerPoint, projectors, document 
cameras, etc); ability to keep accurate notes and records; ability to prepare and present clear, 
concise and comprehensive reports; ability to read and understand legal codes, cases and 
technical material in such disciplines as medicine, physical and social sciences; ability to obtain 
information through interview and interrogation; ability to assess the credibility of witnesses; 
ability to gather and analyze facts and evidence and draw valid conclusions; ability to adjust to 
workload changes and work under stress to meet deadlines; ability to organize and prioritize 
workload to manager cases efficiently; ability to testify in court in a direct, clear and concise 
manner; ability to establish and maintain effective working relationships with attorneys, 
representatives of other agencies, clients, family member of clients, the public and co-workers.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant is subject to sitting, standing, walking, reaching and handling to perform 
the essential functions. 
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Job Title: Director      Grade: Appointed FLSA: Exempt  
 
Date: Current through 09/30/11    Reports To: Law School Dean  
 
SUMMARY: Appointed by the Dean of the Law School at the level of Associate Professor and 
under the administrative direction of the Dean of the Law School, is responsible for the initial 
organization of the Office including all matters involving setting up the office, securing the 
agreement with the Counties and the Task Force for Indigent Defense, the initial concept and 
design, helping organize the Oversight Board whose primary responsibility will be to choose the 
governmental entity or non-profit corporation to become the Public Defender Office, performing 
the application and hiring process for the Chief Public Defender, to assist the Chief Public 
Defender in the development and implementation of operating and administrative policies and 
procedures for the Office and to make long range plans and set goals for future development.  
 
ESSENTIAL DUTIES:  
 
1. To conceptualize, design and implement the creation of the Office;  
 
2. To help direct, plan, manage and supervise the work activities of the professional and support 
staff during the first year;  
 
3. To recruit, screen, select and train the Chief Public Defender, to assist the Chief Public 
Defender with the selection of additional employees and to help monitor/evaluate staff 
performance;  
 
4. Help provide analysis and advice to staff attorneys as needed; 26  
 
5. Assist the Chief Public Defender in developing organizational practices and procedures and 
standard operating procedures and policies;  
 
6. Until October 1, 2011, provide assistance to the Chief Public Defender in projecting personnel 
needs, space allocations, and operating allowance needs while assisting in establishing 
appropriate fiscal controls in all matters pertaining to reoccurring expenses and the purchase of 
services, equipment, and supplies conforming policies and procedures to established operating 
procedures of the University;  
 
7. At all times to help develop a strategic plan to identify and implement the long-term goals of 
the Office;  
 
8. Help develop and establish creative approaches to case management, budgetary restrictions or 
other unique problems confronting the Office;  
 
9. To train instructors for the criminal clinical programs;  
 
10. To supervise instructors and direct the establishment of proper syllabi and teaching procedure 
and techniques;  
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11. To perform and supervise the classroom component for the clinics;  
 
12. To work with the Chief Public Defender in outcome assessment and grading procedures for 
the students;  
 
13. To establish clinical manuals and procedures;  
 
14. To train student attorneys and instructors on their duties and responsibilities;  
 
15. To assist student attorneys in securing licensing from the State Bar of Texas;  
 
QUALIFICATION REQUIREMENTS: J.D. from an accredited law school and be on staff at 
the Law School as an Associate Professor or above, and be a member in good standing of the 
State Bar of Texas.  
 
KNOWLEDGE, SKILLS, AND ABILITIES: Substantial knowledge and understanding of the 
relevant state, federal and international law, both procedural and substantive, governing criminal 
cases; considerable knowledge of the organizational, procedural and human aspects in managing 
an organization. Skill in interviewing a variety of individuals and soliciting needed information 
to determine facts and circumstances, in developing effective defense strategies, in analyzing 
cases and applying legal principles, in presenting statements of law clearly and logically in 
written and verbal form, in presenting an effective defense in court, and in preparing clear, 
concise, accurate and effective legal, policy and procedural guidelines; skill in the management 
and conduct of complex negotiations and litigation; skill in legal research, analysis, and the 
drafting of litigation documents; skill in oral advocacy; skill in the use of expert witnesses and 
familiarity with common areas of forensic investigation, including fingerprints, ballistics, 
forensic pathology, and DNA evidence; skill in the investigation, preparation, and presentation 
of punishment evidence; skill in the elements of trial advocacy, such as jury selection, cross-
examination of witnesses, and opening and closing statements; skill in supervising professional, 
administrative and clerical employees; skill in managing multiple projects simultaneously; skill 
in communicating effectively with diverse groups of individuals utilizing tact and diplomacy; 
skill in preparing and administering budgets. Ability to handle highly stressful criminal cases; 
ability to develop strategic plans; ability to adjust to rapidly fluctuating situations; ability to 
operate a personal computer and basic office equipment; ability to establish and maintain 
effective working relationships with subordinates, co-workers, employees, Department Heads, 
Elected/Appointed Officials, outside organizations, attorneys, the news media and the general 
public.  
 
PHYSICAL AND ENVIRONMENTAL REQUIREMENTS: Physical requirements include 
lifting/carrying 25 lbs. occasionally; visual acuity, speech and hearing; hand and eye 
coordination and manual dexterity necessary to operate computer keyboard and basic office 
equipment. Applicant is subject to sitting, standing, walking, reaching and handling to perform 
the essential functions. 
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